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Presidential Documents

Title 3—

The President

FR Doc. 94-29395
Filed 11-23-94; 3113 pml
Billing code 4710-10-M

Presidential Determination No. 95-5 of November 15, 1994

Drawdown of Commodities and Services from the Inventory
and Resources of the Department of the Treasury to Support
Sanctions Enforcement Efforts Against Serbia and
Montenegro

Memorandum for the Secretary of State [and] the Secretary of the
Treasury

Pursuant to the authority vested in me by section 552(c)(2) of the Foreign
Assistance Act of 1961, as amended, 22 U.S.C. 2348a(c)(2) (the "Act”),
I hereby determine that:

(1) as a result of an unforeseen emergency, the provision of assistance
under Chapter 6 of Part II of the Act in amounts in excess of
funds otherwise available for such assistance is important to the
national interests of the United States; and
(2) such unforeseen emergency requires the immediate provision
of assistance under Chapter 6 of Part II of the Act.
I therefore direct the drawdown of commodities and services from the inven-
tory and resources of the Department of the Treasury of an aggregate value
not to exceed $3 million to support the international Serbia and Montenegro
sanctions program enforcement efforts.

The Secretary of State is authorized and directed to report this determination
to the Congress and to arrange for its publication in the Federal Register.
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 94-082-2]

Pink Bollworm Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the pink bollworm
regulations by adding certain portions of
Dyer and Lauderdale Counties in
Tennessee to the list of suppressive
areas for pink bollworm and by adding
Tennessee to the list of States
quarantined because of pink bollworm.
The interim rule imposed restrictions on
the interstate movement of regulated
articles from those regulated areas in
Dyer and Lauderdale Counties, TN, and
was necessary to prevent the interstate
movement of pink bollworm into
noninfested areas.

EFFECTIVE DATE: December 28, 1994.

FOR FURTHER INFORMATION CONTACT: Ms.
Coanne E. O"Hern, Assistant Operations
Officer, Domestic and Emergency
Operations, Plant Protection and
Quarantine, APHIS, USDA, room 645,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, (301) 436-6365.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective and
published in the Federal Register on
August 30, 1994 (59 FR 44607-44608,
Docket No. 94-082-1), we amended the
pink bollworm regulations in 7 CFR
301.52 through 301.52-10 by adding
certain portions of Dyer and Lauderdale
Counties in Tennessee to the list of

suppressive areas for pink bollworm
and by adding Tennessee to the list of
States quarantined because of pink
bollworm. That action imposed
restrictions on the interstate movement
of regulated articles from those
regulated areas in Dyer and Lauderdale
Counties, TN, in order to prevent the
interstate movement of pink bollworm
into noninfested areas.

Comments on the interim rule were
required to be received on or before
October 31, 1994. We did not receive
any comments. The facts presented in
the interim rule still provide a basis for
the rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12778, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 7 CFR 301.52 and
301.52~2a and that was published at 59
FR 44607-44608 on August 30, 1994.

Authority: 7 U.S.C. 150bb, 150dd, 150e¢e,
150ff; 161, 162, and 164-167; 7 CFR 2.17,
2.51, and 371.2(c).

Done in Washington, DC, this 18th day of
November 1994,

Alex B. Thiermann,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 94-29097 Filed 11-25-94; 8:45 am]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 2

Policy and Procedure for Enforcement
Actions; Policy Statement,
Discrimination

AGENCY: Nuclear Regulatory
Commission.

ACTION: Policy statement; revision.

SUMMARY: The Nuclear Regulatory
Commission (NRC) is amending its
General Statement of Policy and
Procedure for Enforcement Actions
(Enforcement Policy) to address issues
associated with discrimination. A
change is also being made to address
Commission review of certain cases
involving reports of the Office of
Investigations.

DATES: This revision is effective on
November 28, 1994.

Comments are due on or before
December 28, 1994.

ADDRESSEES: Send written comments to;
The Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555. Attn: Docketing
and Service Branch. Deliver comments
to: 11555 Rockville Pike, Rockville,
Maryland 20852, between 7:45 am and
4:15 pm on Federal workdays.

Copies of comments may be examined
at the NRC Public Document Room,
2120 L Street, NW. (Lower-Level),
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
James Lieberman, Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, Washington, DC 20555
(301)-504-2741.

SUPPLEMENTARY INFORMATION: On July 6,
1993, the NRC's Executive Director for
Operations established a review team to
reassess the NRC's program for
protecting allegers against retaliation.
The review team report, NUREG-1499, !
Reassessment of the NRC's Program for
Protecting Allegers Against Retaliation,
was published in January 1994. The
team report summarizes current
processes, gives an overview of current
problems, and gives recommendations
for each area that is discussed. The NRC
is adding additional guidance in its
Enforcement Policy to address
Recommendations 11 D.2, D.5., and D.6
of the report relating to enforcement
actions for violations involving
discrimination.

The NRC Enforcement Policy is
codified at 10 CFR Part 2, Appendix C

! Coples of NUREG-1499 may be purchased from
the Superintendent of Documents, 11.S. Government
Printing Office, Mail Stop SSOP, Washington, DC
20402-9328. Copies are also avsilable from the
National Technical Information Service, 5285 Port
Royal Road, Springfield, Virginia 22161. A copy Is
also gvailable for inspection and capying for a fee
in the NRC Public Document Room, 2120 L Street,
NW. (Lower Level), Washington, DC 20555-0001.




60698° Federal Register / Vol. 59, No. 227 / Monday, November 28, 1994 / Rules and Regulations

to provide widespread dissemination of
the Commission's Enforcement Policy.
However, this is a policy statement and
not a regulation,

Civil Penalty Adjustment for Corrective
Action

Corrective action is a significant factor
in mitigation or escalation of base civil
penalties for violations involving
discrimination. A paragraph is being
added to B2(b) of Section VI of the
Enforcement Policy to provide an
explanation of the corrective action
adjustment factor as applied to
discrimination cases. The NRC can
require broad remedial action to
improve the workplace environment,
but it cannot require a licensee to
provide the individual with a personal
remedy. The Department of Labor (DOL)
has the authority to require that a
personal remedy be provided. A
violation involving discrimination is not
completely corrected without the
personal remedy, and the chilling effect
may well continue if a personal remedy
is not provided. Thus the Commission
does not believe that any proposed
penalty should be mitigated if a
personal remedy is not provided. A civil
penalty normally should be mitigated
for corrective action only if the licensee:
takes prompt, comprehensive corrective
action which (1) addresses the broader
environment for raising concerns in the
workplace; and (2) provides a remedy
for the particular discrimination at
issue. In the determination of whether
or not a remedy has been provided, the
NRC considers whether a settlement has
been reached or if a remedy ordered by *
DOL has been implemented. Where a
remedy has been accepted by DOL, NRC
intends to defer to DOL on the adequacy
of the remedy. Cases where a licensee
offers an employee a reasonable remedy,
but the employee declines, will be
handled on a case by case basis.

The promptness and scope of
corrective action should also be
considered in applying the corrective
action factor. If settlement occurs early
in the administrative process, mitigation
may be warranted based on corrective
actions as the chilling effect may have
been minimized by the promptness of
the remedy and remedial action.
However, if settlement occurs after the
evidentiary record closes before the
Administrative Law Judge, then any
existing chilling effect may have existed
for a substantial time, and the
complainant may have had to spend
substantial resources to present his or
her case. Under such situations
mitigation normally would not be
warranted. If the licensee does not take
broad corrective action until after a

Secretary of Labor's decision, and the
Secretary's decision upholds an
Administrative Law Judge's finding of
discrimination, corrective action may be
untimely and escalation warranted. If
the licensee chooses to litigate and
eventually prevails on the merits of the
case, then enforcement action‘will not
be taken and, if already initiated, will be
withdrawn. Assuming that evidence of
discrimination exists, enforcement
action that emphasizes the valueof
promptly counteracting the potential
chilling effect is warranted.

Enforcement Discretion

It is recognized that there are some
cases of discrimination where
enforcement action may not be
warranted. Paragraph B(7) is being
added to Section VII to provide an
explanation of the types of cases in
which the NRC may refrain from taking
enforcement action and those in which
the NRC normally would not exercise
such discretion. A licensee who,
without the need for government
intervention, identifies an issue of
discrimination and takes corrective
action to address both the particular
situation and the overall work
environment is helping to establish a
safety-conscious workplace. Aggressive
licensee follow-up also provides a
message that retaliation is not
acceptable within its workplace.
Assuming that these actions are
reasonable and effective, NRC
enforcement action may not be
warranted.

Another situation in which
enforcement may not be warranted is
where a complaint is filed with the
DOL, but the licensee settles the matter
before the DOL Area Office makes a
finding of discrimination. Alternatively,
if a finding is made against the licensee,
the licensee may choose to settle before
the evidentiary hearing begins. An NRC
policy of not normally citing violations
in such cases might encourage licensea
settlements, thereby reducing the
potential for chilling effect. Settlements
also provide a more timely remedy for
the complainant and may be used to
demonstrate the licensee’s commitment
to a retaliation-free environment.
Therefore, the NRC may exercise its
discretion not to take enforcement
action when the licensee has publicized
(1) that a complaint of discrimination
for engaging in protected activity was
made to the DOL; (2) that the matter was
settled to the satisfaction of the
employee (the terms of the specific
settlement agreement need not be
posted); and (3) that if the DOL Area
Office found discrimination, the
licensee has taken action to positively

reemphasize that discrimination will
not be tolerated. This information migh
be publicized by posting a notice, a
newsletter, a handout, or some other
means, but the information should be
conveyed in a manner designed to
minimize the chilling effect on others. A
similar approach may be taken when a
person comes tothe NRC without going
to the DOL.

Even if no formal enforcement action
is taken, the NRC would issue a letter,
as is normal practice in similar cases, to
emphasize the need for lasting remedial
action. The licensee would also be
informed that future violations may
result in enforcement action. In certain
cases, the NRC may also consider
entering intoa consent order with the
licensee, as part of the settlement
process, to address remedial action.

Whether the exercise of discretion is
apprepriate will depend on the
circumstances. For example, normall,
enforcement discretion would not be
appropriate for cases that involve: {1)
Allegations of discrimination as a result
of providing information directly to the
NRC; (2) allegations of discrimination
caused by a manager above first-line
supervisor (consistent with the current
Enforcement Policy classification of
Severity Level [ or Il viplations); (3)

-allegations of discrimnination where a

history of findings of discrimination (by
the DOL or the NRC) or settlements
suggest a programmatic rather than an
isolated discrimination problem; {4)
allegations of discrimination which
appear particularly blatant or
egregious.? In addition enforcement
discretion normally would not be
exercised for cases where the licensee
does not appropriately address the
overall work environment (e.g, by using
training, postings, revised policies or
procedures, any necessary disciplinary
action, etc. to conimunicate corparate
policy against discrimination)

Severity Levels

The existing examples of harassment
and intimidation in Supplement VII of
the NRC Enforcement Policy focus on
the level of management involved in the
discrimination. Additional examples are
warranted to address other
considerations associated with
discrimination. Example B(9) will be
added as a Severity Level Il example to
address violations involying a hostile
work environment. Such a violation
may be very significant because the
failure by licensee's management to

* While enforcement sction would normally br
warraniod in these four types of cases, depending
on the circumstances mitigation for corrective
action may be appropriate.
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correct a hostile work environment can
have a potentially significant adverse
impact on employees raising issues. In
such cases employees may not believe
that they are free to raise concerns.

Supplement VII does not currently
address threats of discrimination or
restrictive agreements, both of which are
violations under NRC regulations such
as 10 CFR 50.7{f). Example C(10) is
heing added as a Severity Level III
example to address such violations.
This type of violation is being
categorized at a Severity Level Il
because the potential impact on future
protected activity may be of significant
regulatory concern.

Some discrimination cases may occur
which, in themselves, do not warrant a
Severity Level 11l categorization.
Example D(6) is being added as a
Severity Level IV example to address
these situations. An example of such a
case might be a single act of
discrimination invelving a first-line
supervisor, in which the licensee
promptly investigates the matter on its
own initiative, takes prompt, decisive
corrective action to limit the potential
chilling effect, and thereby provides a
clear message to other supervisors and
employees that such conduct will not be
tolerated. Another example might
involve a threat of adverse action
against an employee for going around
the supervisor to raise a concern,; if the
licensee took prompt, aggressive
corrective action before any adverse
action was taken toward the employee,
such a case might be considered as
having minimal potential for a
widespread chilling effect. These cases
would be categorized at a Severity Level
IV because they are of more than minor
concern and, if left uncorrected, could
lead to a significant regulatory concern.
Therefore, the Enforcement Policy is
being changed to provide the flexibility
to classify less significant
discrimination violations as Severity
Level IV. Such cases would normally be
considered for exercising enforcement
discretion if warranted under section
VII B(7). However, citations would
normally be made if one of the four
exceptions in that section were
applicable.

Miscellaneous

The Enforcement Policy is also being
changed to reflect current Commission
practice on consultation concerning
proposed enforcement actions involving
or relating to Office of Investigation (OI)
reports. This change is being made to
Section HI

Paperwork Reduction Act Statement

This final policy statement does not
contain a new or amended information
collection requirement subject to the
Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.). Existing
requirements were aproved by the
Office of Management and Budget,
approval number 3150-0136.

List of Subjects in Part 2
Administrative practice and
procedure, Antitrust, Byproduct
material, Classified information,
Environmental protection, Nuclear
materials, Nuclear power plants and
reactors, Penalty, Sex discrimination,
Source material, Special nuclear
material, Waste treatment and disposal.

PART 2—RULES OF PRACTICE FOR
DOMESTIC LICENSING PROCEEDINGS
AND ISSUANCE OF ORDERS

1. The authority citation for Part 2
continues to read, in part, as follows:

Authority: Secs. 161, 181, 68 Stat. 948,
953, as amended (42 U.S.C. 2201, 2231); sec.
191, as amended, Pub. L. 87-615, 76 Stat. 409
(42 U.S.C. 2241); sec. 201, 88 Stat. 1242, as
amended {42 U.S.C. 5841) ~ * *,

2. Appendix C to Part 2 is amended

by—
“4. Revising Section IiI, paragraph (9);

b. Adding a paragraph gxrectly after
Section VI, B.2., paragraph (b);

c. Adding paragraph (7) to Section
VII, B.; and

d.In Supplement VII, revising
paragraphs B(7), B(8), C(8), C(9), D(4),
and D(5) and adding paragraphs B(9),
C(10), and D(6) to read as follows:

Appendix C to Part 2—General
Statement of Policy and Procedure for
NRC Enforcement Actions

* - - - -

111, Responsibilities

- - - " -

(9) Any proposed enforcement case
invoiving an Office of Investigation (O}
report where the staff (other than the Ol staff)
does not arrive at the same conclusions as
those in the Ol report concerning issues of
intent if the Director of OI concludes that
Commission consultation is warranted; and

® - x ~ ®

V1. Enforcement Actions

~ = - "~ -
B. Civil Penalty
- = * »~ -

2. Civil Penalty Adjustment Factors

- - * * L2

(b) Corrective action.

A civil penalty for violations invelving
discrimination should normally only be
mitigated if the licensee takes prompt,
comprehensive corrective action that (1)

addresses the broader environment for
raising safety concérns in the work place, and
(2) provides a remedy for the particular
discrimination at issue.

- * * * -

VII. Exercise of Discretion
* " - * ®

B. Mitigation of Enforcement Sanction
- - * * »

{7) Enforcement discretion may be
exercised for discrimination cases where a
licensee who, without the need for
government intervention, identifies an issue
of discrimination and takes prompt,
comprehensive, and effective corrective
action to address both the particular situation
and the overall work environment for raising
safety concerns. Similarly, enforcement may
not be warranted where & complaint is filed
with the Department of Labor (DOL) under
Section 211 of the Energy Reorganization Act
of 1994, as amended, but the licensee settles
the matter before the DOL makes an initial
finding of discrimination and addresses the
overall work environment. Alternatively. ifa
finding of discrimination is made, the
licensee may choose to settle the case before
the evidentiary hearing begins. In such cases,
the NRC may exercise its discretion not to
take enforcement action when the licensee
has addressed the overall work environment
for raising safety concerns and has publicized
that a complaint of discrimination for
engaging in protected activity was made to
the DOL, that the matter was settled to the
satisfaction of the employee (the terms of the
specific settlement agreement need not be
posted), and that, if the DOL Area Office
found discrimination, the licensee has taken
action to positively reemphasize that
discrimination will not be tolerated.
Similarly, the NRC may refrain from taking
enforcement action if a licensee settles a

matter promptly after a person comes to the
NRC without going to the DOL. Such
discretion would normally not be exercised
in cases in which the licenisee does not
appropriately address the overall work
environment (€.g., by using treining,
postings, revised policies or procedures; any
necessary disciplinary action, etc., to
communicate its policy against
discrimination) or in cases that involve:
allegations of discrimination as a result of
providing information directly to the NRC,
allegations of discrimination caused by a
manager above first-line supervisor
(consistent with current Enforcement Policy
classification of Severity Level Tor I1
violations), allegations of discrimination
where a history of findings of discrimination
{by the DOL or the NRC) or settlements
suggests a programmatic rather than an
isolated discrimination problem, or
allegations of discrimination which appear
particularly blatant or egregious.

- - - - b

- Supplement VII—Miscellaneous Matters

B. Severity Level [I—Violations involving
for example:
- - » = =

7. A failureto take reasonable action when
observed behavior within the protected area
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or credible information concerning activities
within the protected area indicates possible
unfitness for duty based on drug or alcohol
use;

8. A deliberate failure of the licensee’s
Employee Assistance Program (EAP) to notify
licensee’s management when EAP's staff is
aware that an individual’s condition may
adversely affect safety related activities; or

9. The failure of licensee management to
take effective action in correcting a hostile
work environment.

C. Severity Level Ill—Violations involving
for example:

* - * * *

8. A failure to assure, as required, that
contractors or vendors have an effective
fitness-for-duty program;

9. A breakdown in the fitness for duty
program involving a number of violations of
the basic elements of the fitness-for-duty
program that collectively reflect a significant
lack of attention or carelessness towards
meeting the objectives of 10 CFR 26.10; or

10. Threats of discrimination or restrictive
agreements which are violations under NRC
regulations such as 10 CFR 50.7(f).

D. Severity Level 1V - Violations involving
for example:

* * * * *

4. Isolated failures to meet basic elements
of the fitness-for-duty program not involving
a Severity Level I, 11, or III violation;

5. A failure to report acts of licensed
operators or supervisors pursuant to 10 CFR
26.73; or

6. Discrimination cases which, in
themselves, do not warrant a Severity Level
11T categorization.

- - ® * *

Dated at Rockville, MD, this 21st day of
November, 1994.

For the Nuclear Regulatory Commission.
John C. Hoyle,
Acting Secretary of the Conumission.
[FR Doc. 94-29171 Filed 11-25-94; 8:45 am]
BILLING CODE 7590-01-P

FEDERAL RESERVE SYSTEM
12 CFR Part 201
[Regulation A]

Extensions of Credit by Federal
Reserve Banks; Change in Discount
Rate

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board of Governors has
amended its Regulation A on Extensions
of Credit by Federal Reserve Banks to
reflect its approval of an increase in the
basic discount rate at each Federal
Reserve Bank. The Board acted on
requests submitted by the Boards of
Directors of the twelve Federal Reserve
Banks.

EFFECTIVE DATE: These amendments to
part 201 (Regulation A) were effective
November 18, 1994. The rate changes
for adjustment credit were effective on
the dates specified in 12 CFR 201.51.

FOR FURTHER INFORMATION CONTACT:
William W. Wiles, Secretary of the
Board (202/452-3257); for the hearing
impaired only, contact Dorothea
Thompson, Telecommunications Device
for the Deaf (TDD) (202/452-3544),
Board of Governors of the Federal -
Reserve System, 20th and C Streets,
N.W., Washington, D.C. 20551.

SUPPLEMENTARY INFORMATION: Pursuant
to the authority of sections 10(b), 13, 14,
19, et al., of the Federal Reserve Act, the
Board has amended its Regulation A (12
CFR part 201) to incorporate changes in
discount rates on Federal Reserve Bank
extensions of credit. The discount rates
are the interest rates charged to
depository institutions when they
borrow from their district Reserve
Banks.

The “basic discount rate” is a fixed
rate charged by Reserve Banks for
adjustment credit and, at the Reserve
Bank's discretion, for extended credit.
In increasing the basic discount rate, the
Board acted on requests submitted by
the Boards of Directors of the twelve
Federal Reserve Banks. The new rates
were effective on the dates specified
below. The increase was implemented
to keep inflationary pressures
contained, and thereby foster
sustainable economic growth.

The provisions of 5 U.S.C. 553(b)
relating to notice and public
participation were not followed in
connection with the adoption of this
amendment because the Board for “good
cause’ finds that delaying the change in
the basic discount rate in order to allow
notice and public comment on the
change is impracticable, unnecessary,
and contrary to the public interest in
keeping inflation contained, and thereby
fostering sustainable economic growth.?

The provisions of 5 U.S.C. 553(d) that
prescribe 30 days” prior notice of the
effective.date of a rule have not been
followed because section 553(d)
provides that such prior notice is not
necessary whenever there is good cause
for finding that such notice is contrary
to the public interest. As previously
stated, the Board determined that
delaying the changes in the basic
discount rate is contrary to the public
interest.

! The Board's Rules of Procedure provide that
advance notice and deferred effective date will
ordinarily be omitted in the public interest for
changes in discount rates. 12 CFR 262.2(e).

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C.
601-612), the Board certifies that the
change in the basic discount rate will
not have a significant adverse economic
impact on a substantial number of small
entities. Although the change increases
the rate of interest charged to borrowers
from Reserve Banks, the Board believes
that the higher cost of funds is
outweighed by the salutary effect on the
economy.

List of Subjects in 12 CFR Part 201

Banks, banking, Credit, Federal
Reserve System.

For the reasons outlined in the
preamble, the Board of Governors
amends 12 CFR part 201 as follows:

PART 201—EXTENSIONS OF CREDIT
BY FEDERAL RESERVE BANKS
(REGULATION A)

1. The authority citation for 12 CFR
part 201 continues to read as follows:

Authority: 12 U.S.C. 343 et seq., 347a,
347b, 347¢, 347d, 348 et seq., 357, 374, 3742
and 461.

2. Section 201.51 is revised to read as
follows:

§201.51 Adjustment credit for depository
institutions.

The rates for adjustment credit
provided to depository institutions
under §201.3(a) are:

Federal reserve

Bank Effective

Rate

4.75
4.75
4.75
4.75
4.75
4.75
4.75
4.75
4.75
4.75
4.75
4.75

Nov. 16, 1994
Nov. 15, 1994
Nov. 17, 1994
Nov. 16, 1994,
Nov. 16, 1984
Nov. 18, 1994
Nov. 17, 1984
Nov. 15, 1894
Nov. 18, 1894
Nov. 15, 1994
Nov. 16, 1994
Nov, 15, 19394.

Philadelphia
Cleveland ...
Richmond ..
Atlanta

Chicago

St. Louis ...
Minneapolis .......
Kansas City

San Francisco ...

3. Section 201.52(b) is revised to read
as follows:

§201.52 Extended credit for depository
institutions.

* * * " »

(b) Extended credit. For extended
credit to depository institutions under
§201.3(c), for credit outstanding for
more than 30 days, a flexible rate will
be charged that takes into account rates
on market sources of funds, but in no
case will the rate charged be less than
the rate for adjustment credit, as set out
in § 201.51, plus one-half percentage
point. At the discretion of the Federal
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Reserve Bank, the 30-day time period
may be shortened.

By order of the Board of Governors of the
Federal Reserve System, November 18, 1994
William W. Wiles,

Secretary of the Board.
[FR Doc. 94-29174 Filed 11-25-94; 8:45 am]
BILLING CODE 6210-01-#

12 CFR Part 204
[Regulation D; Docket No. R-0857]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.
ACTION: Final rule.

SUMMARY: The Board is amending
Regulation D, Reserve Requirements of
Depository Institutions, to increase the
amount of transaction accounts subject
to a reserve requirement ratio of three
percent, as required by section
19(b)(2)(C) of the Federal Reserve Act,
from $51.9 million to $54.0 million of
net transaction accounts. This
adjustment is known as the low reserve
tranche adjustment. The Board has
increased from $4.0 million to $4.2
million the amount of reservable
liabilities of each depository institution
that is subject to a reserve requirement
of zero percent. This action is required
by section 19(b)(11)(B) of the Federal
Reserve Act, and the adjustment is
known as the reservable liabilities
exemption adjustment. The Board is
also increasing the deposit cutoff levels
that are used in conjunction with the
reservable liabilities exemption to
determine the frequency of deposit
reporting from $55.0 million to $55.4
million for nonexempt depository
institutions and from $44.8 million to
$45.1 million for exempt institutions.
(Nonexempt institutions are those with
lotal reservable liabilities exceeding
$4.2 million while exempt institutions
are those with total reservable liabilities
not exceeding $4.2 million.) Thus
tonexempt institutions with total
deposits of $55.4 million or more will
be required to report weekly while
lonexempt institutions with total
deposits less than $55.4 million may
teport quarterly. Similarly, exempt
lnstitutions with total deposits of $45.1
million or more will be required to
feport quarterly while exempt
institutions with total deposits less than
»35.1 million ‘may report annually.
?»‘« TES: Effective date: December 20,
994,

Lompliance dates: For depository

‘ishitutions that report weekly, the low

reserve tranche adjustment and the
reservable liabilities exemption
adjustment will apply to the reserve
computation period that begins
Tuesday, December 20, 1994, and on the
corresponding reserve maintenance
period that begins Thursday, December
22, 1994. For institutions that report
quarterly, the low reserve tranche
adjustment and the reservable liabilities
exemption adjustment will apply to the
reserve computation period that begins
Tuesday, December 20, 1994, and on the
corresponding reserve maintenance
period that begins Thursday, January 19,
1995. For all depository institutions, the
deposit cutoff level will be used to
screen institutions in the second quarter
of 1995 to determine the reporting
frequency for the twelve month period
that begins in September 1995.

FOR FURTHER INFORMATION CONTACT: |.
Ericson Heyke 111, Attorney (202/452—~
3688), Legal Division, or June O'Brien,
Economist (202/452-3790), Division of
Monetary Affairs; for users of the
Telecommunications Device for the Deaf
(TDD), Dorothea Thompson (202/452~
3544); Board of Governors of the Federal
Reserve System, Washington, DC 20551.
SUPPLEMENTARY INFORMATION: Section
19(b)(2) of the Federal Reserve Act (12
U.S.C. 461(b)(2)) requires each
depository institution to maintain
reserves against its transaction accounts
and nonpersonal time deposits, as
prescribed by Board regulations. The
initial reserve requirements imposed
under section 19(b)(2) were set at three
percent for net transaction accounts of
$25 million or less and at 12 percent on
net transaction accounts above $25
million for each depository institution.
Effective April 2, 1992, the Board
lowered the required reserve ratio
applicable to transaction account
balances exceeding the low reserve
tranche from 12 percent to 10 percent.
Section 19(b)(2) also provides that,
before December 31 of each year, the
Board shall issue a regulation adjusting
for the next calendar year the total
dollar amount of the transaction account
tranche against which reserves must be
maintained at a ratio of three percent.
The adjustment in the tranche is to be
80'percent of the percentage change in
net transaction accounts at all
depository institutions over the one-year
period that ends on the June 30 prior to
the adjustment.

Currently, the low reserve tranche on
net transaction accounts is $51.9
million. The increase in the net
transaction accounts of all depository
institutions from June 30, 1993, to June
30, 1994, was 5.0 percent (from $788.5
billion to $828.3 billion). In accordance

with section 19(b)(2), the Board is
amending Regulation D (12 CFR Part
204) to increase the low reserve tranche
for transaction accounts for 1995 by $2.1
million to $54.0 million.

Section 19(b)(11)(A) of the Federal
Reserve Act (12 U.S.C. 461 (b)(11)(B))
provides that $2 million of reservable
liabilities ! of each depository
institution shall be subject to a zero
percent reserve requirement. Section
19(b)(11)(A) permits each depository
institution, in accordance with the rules
and regulations of the Board, to
designate the reservable liabilities to
which this reserve requirement
exemption is to apply. However, if net
transaction accounts are designated,
only those that would otherwise be
subject to a three percent reserve
requirement (i.e., net transaction
accounts within the low reserve
requirement tranche) may be so
designated.

Section 19(b)(11)(B) of the Federal
Reserve Act provides that, before
December 31 of each year, the Board
shall issue a regulation adjusting for the
next calendar year the dollar amount of
reservable liabilities exempt from
reserve requirements. Unlike the
adjustment for the low reserve tranche
on net transaction accounts, which
adjustment can result in a decrease as
well as an increase, the change in the
exemption amount is to be made 8nly if
the total reservable liabilities held at all
depository institutions increases from
one year to the next. The percentage
increase in the exemption is to be 80
percent of the increase in total
reservable liabilities of all depository
institutions as of the year ending June
30. Total reservable liabilities of all
depository institutions from June 30,
1993, to June 30, 1994, increased by 5.0
percent (from $1,496.9 billion to
$1,571.5 billion). Consequently, the
reservable liabilities.exemption amount
for 1995 under section 19(b)(11)(B) will
be increased by $0.2 million to $4.2
million.2

The effect of the application of section
19(b) of the Federal Reserve Act to the
change in the total net transaction
accounts and the change in the total
reservable liabilities from June 30, 1993,
to June 30, 1994, is to increase the low
reserve tranche to $54.0 million, to
apply a zero percent reserve

! Reservable lisbilities include transaction
accounts, nonpersonal time deposits, and
Eurocurrency liabilities as defined in section
19(b)(5) of the Federal Reserve Act. The reserve
ratio on nonpersoual time deposits and
Eurocurrency liabilities is zero percent.

* Consistent with Board practice. the tranche and
exemption amounts have been rounded to the
nearest $0.1 million.
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requirement on the first $4.2 million of
transaction accounts, and to apply a
three percent reserve requirement on the
remainder of the low reserve tranche.

The tranche adjustment and the
reservable liabilities exemption
adjustment for weekly reporting
institutions will be effective on the
reserve computation period beginning
Tuesday, December 20, 1994, and on the
corresponding reserve maintenance
period beginning Thursday, December
22, 1994. For institutions that report
quarterly, the tranche adjustment and
the reservable liabilities exemption
adjustment will be effective on the
computation period beginning Tuesday,
December 20, 1994, and on the reserve
maintenance period beginning
Thursday, January 19, 1995. In addition,
all institutions currently submitting
Form FR 2900 must continue to submit
reports to the Federal Reserve under
current reporting procedures.

In order to reduce the reporting
burden for small institutions, the Board
has established a deposit reporting
cutoff level to determine deposit
reporting frequency. Institutions are
screened during the second quarter of
each year to determine reporting
frequency beginning the following
September. In July of 1988 the Board set
the cutoff level at $40 million plus an
amount equal to 80 percent of the
annual rate of increase of total deposits.
In Augtist of 1994, the Board replaced
the single deposit cutoff level that had
applied to both nonexempt and exempt
institutions with separate cutoff levels.
The cutoff level for nonexempt
institutions, which determines whether
they report (on FR 2900) quarterly or
weekly, was raised from the indexed
level of $44.8 million to $55.0 million.
The deposit cutoff level for exempt
institutions, which determines whether
they report annually (on FR 2910a) or
quarterly (on FR 2910q), remained at the
indexed level of $44.8 million.

From June 30, 1993, to June 30, 1994,
total deposits increased 0.9 percent,
from $3,793.3 billion to $3,828.9 billion.
Accordingly, the nonexempt deposit
cutoff level will increase by $0.4 million
to $55.4 million and the exempt deposit
cutoff level will increase by $0.3 million
to $45.1 million. Based on the
indexation of the reservable liabilities
exemption, the cutoff level for total
deposits above which reports of
deposits must be filed will rise from
$4.0 million to $4.2 million. Institutions

3 *Total deposits™ as used in determining the
cutoff level includes not only gross transaction
deposits, savings accounts, and time deposits, but
also reservable obligations of affiliates, ineligible
acceptance liabilities, and net Eurocurrency
liabilities.

with total deposits below $4.2 million
are excused from reporting if their
deposits can be estimated from other
data sources. The $55.4 million cutoff
level for weekly versus quarterly FR
2900 reporting for nonexempt
institutions, the $45.1 million cutoff
level for quarterly FR 2910q versus
annual FR 2910a reporting for exempt
institutions, and the $4.2 million level
threshold for reporting will be used in
the second quarter 1995 deposits report
screening process, and the adjustments
will be made when the new deposit
reporting panels are implemented in
September 1995.

11 U.S. branches and agencies of
foreign banks and all Edge and
agreement corporations, regardless of
size, are required to file weekly the
Report of Transaction Accounts, Other
Deposits and Vault Cash (FR 2900). All
other institutions that have reservable
liabilities in excess of the exemption
level of $4.2 million prescribed by
section 19(b)(11) of the Federal Reserve
Act (known as “‘nonexempt
institutions’) and total deposits at least
equal to the nonexempt deposit cutoff
level ($55.4 million) are also required to
file weekly the Report of Transaction
Accounts, Other Deposits and Vault
Cash (FR 2900). However, nonexempt
institutions with total deposits less than
the nonexempt deposit cutoff level
($55.4 million), may file the FR 2900
quarterly for the twelve-month period
starting September 1995. Institutions
that obtain funds from non-U.S. sources
or that have foreign branches or
international banking facilities are
required to file the Report of Certain
Eurocurrency Transactions (FR 2950/
2951) at the same frequency as they file
the FR 2900.

Institutions with reservable liabilities
at or below the exemption level ($4.2
million) (known as exempt institutions)
must file the Quarterly Report of
Selected Deposits, Vault Cash, and
Reservable Liabilities (FR 2910q) if their
total deposits equal or exceed the
exempt deposit cutoff level ($45.1
million). Exempt institutions with total
deposits less than the exempt deposit
cutoff level ($45.1 million) but at least
equal to the exemption amount ($4.2
million) must file the Annual Report of
Total Deposits and Reservable
Liabilities (FR 2910a). Institutions that
have total deposits less than the
exemption amount ($4.2 million) are not
required to file deposit reports if their
deposits can be estimated from other
data sources.

Finally, the Board may require a
depository institution to report on a
weekly basis, regardless of the cutoff
level, if the institution manipulates its

total deposits and other reservable
liabilities in order to qualify for
quarterly reporting. Similarly, any
depository institution that reports
quarterly may be required to report
weekly and to maintain appropriate
reserve balances with its Reserve Bank
if, during its computation period, it
understates its usual reservable
liabilities or it overstates the deductions
allowed in computing required reserve
balances.

Notice and Public Participation

The provisions of 5 U.S.C. 553(b)
relating to notice and public
participation have not been followed in
connection with the adoption of these
amendments because the amendments
involve adjustments prescribed by
statute and by an interpretative
statement reaffirming the Board's policy
concerning reporting practices. The
amendments also reduce regulatory
burdens on depository institutions.
Accordingly, the Board finds good cause
for determining, and so determines, that
notice and public participation are
unnecessary and contrary to the public
interest.

The provisions of 5 U.S.C. 553(d)
relating to notice of the effective date of
a rule have not been followed in
connection with the adoption of these
amendments because the amendments
relieve a restriction on depository
institutions, and for this reason there is
good cause to determine, and the Board
so determines, that such notice is not
necessary.

Regulatory Flexibility Act Analysis

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the Board certifies that the
proposed amendments will not have a
significant economic impact on a
substantial number of small entities.
The proposed amendments reduce
certain regulatory burdens for all
depository institutions, reduce certain
burdens for small depository
institutions, and have no particular
effect on other small entities.

List of Subjects in 12 CFR Part 204
Banks, banking, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Board is amending 12
CFR Part 204 as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

1. The authority citation for Part 204
continues to read as follows:
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1o read as follows:

banks:

Authority: 12 U.S.C, 248(a), 248(c), 371a,
461, 601, 611, and 3105.

2.In § 204.9 paragraph (a) is revised

§204.9 Reserve requirement ratios.

(a)(1) Reserve percentages. The
following reserve ratios are prescribed
for all depository institutions, Edge and
agreement corporations, and United
States branches and agencies of foreign

Category

Reserve
requirement !

Net transaction ac-
counts:
$0 to $54.0 million .
Over $54.0 million .

Nonpersonal time de-
posits.

Eurocurrency liabil-
ities.

3 percent of amount.
$1,620,000 plus 10
percent of amount
over $54.0 million.
0 percent.

0 percent.

tion.

. L] * *

William W. Wiles,

BILLING CODE 6210-01-2

Secretary of the Board.
[FR Doc. 94-29175 Filed 11-25-94; 8:45 am]

'Before deducting the adjustment to be
made by the next paragraph (a)(2) of this sec-

(2) Exemption from reserve
requirements. Each depository
institution, Edge or agreement
corporation, and U.S. branch or agency
of a foreign bank is subject to a zero
percent reserve requirement on an
amount of its transaction accounts
subject to the low reserve tranche in
paragraph (a)(1) of this section not in
excess of $4.2 million determined in
accordance with § 204.3(a)(3).

*

By order of the Board of Governors of the
Federal Reserve System, November 21, 1994.

CORPORATION

12 CFR Part 346
RIN 3064-AA78

Foreign Banks

ACTION; Final rule.

FEDERAL DEPOSIT INSURANCE

AGENCY: Federal Deposit Insurance
Corporation (FDIC or Corporation).

SUMMARY: The FDIC is amending its
regulations concerning the permissible
activities of state-licensed insured
branches of foreign banks. Section 202
of the Federa} Deposit Insurance
Corporation Improvement Act of 1991
(Improvement Act) provides that after
December 19, 1992, a state-licensed

insured branch of a foreign bank may
not engage in any activity which is not
permissible for a federal branch of a
foreign bank unless the Board of
Governors of the Federal Reserve
System (Board) has determined that the
activity is consistent with sound
banking practice, and the FDIC has
determined that the activity would pose
no significant risk to the Bank Insurance
Fund (BIF). The amendments cover
application procedures and divestiture
or cessation plans. Foreign banks are
required to seek both the FDIC's and the
Board's approval for an insured state
branch to engage in or continue to
engage in an activity which is not
permissible for a federal branch of a
foreign bank. In the event such an
application is denied or the foreign bank
elects not to continue the activity, a
plan of divestiture or cessation must be .
submitted and such divestiture or
cessation must be completed within one
year, or sooner if the FDIC so directs.
EFFECTIVE DATE: The final regylation is
effective January 1, 1995.

FOR FURTHER INFORMATION CONTACT:
Charles V. Collier, Assistant Director,
Division of Supervision, (202) 898~
6850; Jeffrey M. Kopchik, Counsel, Legal
Division, (202) 898-3872; Federal
Deposit Insurance Corporation, 550 17th
Street, N.W., Washington, D.C. 20429.

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in this final rule has been
reviewed and approved by the Office of
Management and Budget under control
no. 3064-0114 pursuant to section
3504(h) of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.). Comments on
the accuracy-of the burden estimate, and
suggestions for reducing the burden,
should be directed to the Office of
Management and Budget, Paperwork
Reduction Project (3064-0114),
Washington, D.C., 20503, with copies of
such comments to Steven F. Hanft,
Office of the Executive Secretary, Room
F-453, Federal Deposit Insurance
Corporation, 550 17th Street, N.W.,
Washington, D.C. 20429. The collections
of information in this regulation are
found in §§ 346.101(a), (d), (e) and (f)
and take the form of a requirement that
foreign banks (1) file an application
with the FDIC requesting permission for
an insured state branch to engage in or
to continue engaging in any activity
which is not permissible for a federal
branch of a foreign bank and (2) submit
a plan of divestiture or cessation in the
event that the application is not
approved, the-foreign bank elects not'to
apply to the FDIC for permission to

continue the activity, or a permissible
activity becomes impermissible due to a
subsequent change in statute, regulation
or formal order or interpretation. The
information contained in the
application will allow the FDIC to
properly discharge its responsibilities
under section 7 of the International
Banking Act 0f1978 (12 U.S.C. 3101 et
seq.) (IBA), as amended by section 202
of the Improvement Act. The
information in the application will be
used by the FDIC as part of the process
of determining whether conduct of the
activity in question by the applicant
will pose a significant risk to the Bank
Insurance Fund. The information in the
divestiture or cessation plan will be
used by the FDIC to make judgments
concerning the reasonableness of the
institution’s actions to discontinue
activities deemed to pose significant
risk to the insurance fund.

The estimated annual reporting
burden for the collection of information
from foreign banks in this proposed
amendment is summarized as follows:

Number of respondents: -
APPHCAHION 5,5 e irvatmrenseasressnaes 27
Plan to discontinue or cease

T ORAL 5o ss s sostanavmemnih s hydss 32
Number of responses per respond-

()0} R S S R 1
Total annual responses .. 2
Hours per response ................ B
Total annual burden hours 6

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (Pub. L. 96—
354, 5 U.S.C. 601 et seq.), it is certified
that this final rule will not have a
significant impact on a substantial
number of small entities.

Discussion

Section 202 of the Improvement Act
(Pub. L. 102-242, 12 U.S.C. 3103)
amended section 7 of the IBA by adding
new subsection (h) which provides that
after December 19, 1992 a state branch
or state agency of a foreign bank may
not engage in any type of activity that
is not permissible for a federal branch
of a foreign bank unless the Board of
Governors of the Federal Reserve
System has determined that such
activity is consistent with sound
banking practice; and in the case of an
insured branch, the Federal Deposit
Insurance Corporation has determined
that the activity would pose no
significant risk to the deposit insurance
fund. 12'U.S.C. 3105(h)(1).

On March 2, 1993, the EDIC proposed
an amendment to part.346.0of its
regulations (12 CFR part 346); “Foreign
Banks", in order to implement this new
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statutory provision. This proposal was
publishe&f for a sixty-day comment
period in the Federal Register. (58 FR
11992, March 2, 1993).! The proposal
sought to amend subpart A, § 346.1, to
include a definition of "“significant risk
to the deposit insurance fund” and to
add a new subpart D, “Applications
Seeking Approval for Insured State
Branches to Conduct Activities Not -
Permissible for Federal Branches™.2

The proposed new subpart provided
that a foreign bank operating an insured
state branch which desires to engage in
or continue an activity that is not
permissible for a federal branch,
pursuant to statute, regulation, official
bulletin or circular, or any order or
interpretation issued in writing by the
Office of the Comptroller of the
Currency (OCC), shall file with the FDIC
a prior written application for
permission to conduct or continue such
activity. (Proposed § 346.101(a)). The
proposal went on to provide that the
application shall be filed with the FDIC
Regional Director of the Division of
Supervision for the region in which the
insured state branch is located.
(Proposed § 346.101(c)). Since section
202(a) of the Improvement Act became
effective December 19, 1992, the FDIC
proposed to allow existing insured state
branches of foreign banks to continue
activities (at existing levels) which may
not be permissible for a federal branch
until the regulation is promulgated in
final form and the FDIC acts on their
application. The proposal provided that
the FDIC would expect all foreign banks
engaged in an impermissible activity to
file the required application no later
than 60 days after lge effective date of
the final rule. (58 FR 11993, column
three).

Section 346.101(b) of the proposed
regulation provided that the application
shall be in letter form and shall contain
certain information, including a
description of the activity in which the
branch desires to engage or in which it
is already engaged, the foreign bank’s
financial condition, the branch’s assets
and liabilities, the projected effect of the
proposed activity on the financial
condition of the foreign bank and the
branch, and a statement of why the
proposed activity will pose no
significant risk to the deposit insurance
fund.

! Similarly, the Boerd proposed an emendment to
its Regulation K (12 CFR part 211), “International
Banking Operations", to implement section 202 of
the Improvement Act on January 6, 1993. {58 FR
513, January 6, 1993).

2 Because § 346.101 of the FDIC's regulations is
obsolete, the FDIC proposed to remove the existing
§346.101 and to add a new § 346.101 which will
comprise a new subpart D.

Comment Letters

The FDIC received two comment
letters concerning the proposed
amendments. Both comment letters
were supportive of the FDIC's efforts to
coordinate its application procedures
with the Board and to minimize the
administrative burden on state-licensed
insured branches which apply for
permission to conduct or continue to
conduct an activity which is not
permissible for a federal branch.

The commenters raised four primary
concerns with the Corporation’s
proposed regulation. First, the
comments urged the FDIC to approve
activities on an “activity by activity"
basis, in addition to its approval of
individual applications by specific
banks requesting permission to conduct
a particular activity. One commenter
noted that such “activity" applications
could be submitted by trade groups and
state bank supervisors. Second, both
commenters requested that the FDIC
publish a list of *pre-approv
activities for state-licensed insured
branches which the FDIC determines
pose no significant risk to the BIF, They
envision that once an activity is on this
list, an insured state branch could
engage in it without the necessity of
spplying to the FDIC. Third, it was
suggested that the scope of the
information required to be included in
a branch’s application (Proposed
§ 346.101(b)) be reduced in order to
decrease even further the administrative
burden on applicants, Fourth, the
commenters urged the FDIC not to carry
over quantitative restrictions which the
OCC places on federal branches to
activities permitted to state-licensed
insured branches which pose no
significant risk of loss to the BIF. These
points are discussed below.

Approval of Activities Versus
Applicants

Both commenters urged the FDIC to
approve generic activities, in addition to
individual applications. One commenter
expanded on this recommendation by
suggesting that the FDIC accept
applications from industry trade groups
and state bank supervisors requesting
approval of a certain activity or
activities on behalf of state-licensed
insured branches. That same commenter
also argued that the intent of Congress
in enacting the statute was not to
require the FDIC, as a general rule, to
review and approve applications from
particular institutions to engage in
specific activities. Rather, the
commenter argued that Congress
intended the FDIC to approve generic
activities on an activity by activity basis

as being permissible for all state- .
licensed insured branches.

The Corporation is of the opinion tha
the regulatory scheme represented in
the final regulation is consistent with
the views expressed by the commenters
as described immediately above. In its
proposal, the FDIC explicitly requested
interested parties to describe activities
which, even though they are not
permissible for federal branches, clearly
pose no significant risk to the BIF when
conducted by an insured state branch.
(58 FR 11994, column two). The FDIC
went on to request that commenters
discuss the proposed application
process as it related to such activities
and whether a more limited notice
procedure might be more appropriate in
such cases. Id. After carefully
considering the comments and referring
to its recently enacted regulation
concerning “Activities and Investments
of Insured State Banks", 12 CFR part
362 (58 FR 64462, December 8, 1993),
the FDIC has concluded that there are
certain activities which, even though
they may not be permissible for a
federal branch, clearly pose no
significant risk to the BIF when
conducted by an insured state branch.
Thus, in the event that an insured state-
licensed branch is conducting or desires
to conduct such an activity, no
application or notice to the FDIC will be
required. The precise nature of these
activities is discussed below.

Joint Application Procedure

The FDIC is sensitive to the
administrative burden on applicants of
gathering the requested information and
preparing an application. Since section
202 of the Improvement Act requires all
state branches and state agencies that
desire to engage in, or to continue to
engage in, any activity which is not
permissible for a federal branch to
secure the approval of the Board, the
FDIC will permit insured state branches
to submit a copy of their application to
the Board to the FDIC instead of
preparing a completely separate
submission. The FDIC and the Board
will review such applications
simultaneously.

The commenters urged the FDIC to
reduce the scope of the information
required to be submitted in a foreign
bank’s application in view of the fact
that some of this information may
already be available to the FDIC through
the general examination and
supervisory process. After careful
consideration, the FDIC has decided to
accept this recommendation. Therefore.
§ 346.101(b) of the proposed regulation
has been revised to delete paragraphs
(b)(3), (b)(4) and (b)(5). Applicants will
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not be required to submit a current
satement of the applicant’s assets,
lisbilities and capital, a current
satement of the branch’s assets and
lisbilities or a copy of the applicant’s
most recent audited financial

statements. (Final § 346,101(d}).
Permissible Activities

Section 346.101(a) of the final
reculation is identical to § 346.101(a) of
» proposed regulation. It provides that
ite-licensed insured branch which
res to engage in or continue to
ige in certain activities not
ermissible for a federal branch must
obtain the FDIC’s permission. More
specifically, it refars to “any type of
activity that is not permissible for a
federal branch, pursuant to the National
Bank Act (12 U.S.C. 21 et seq.) or any
other federal statute, regulation, official
bulletin or circular, or order or
interpretation issued in writing by the
Office of the Comptroller of the
Currency.* * *" Written staff opinions
will be considered to evidence the
position of the Comptroller so long as
the opinion is still considered valid, i.e.,
it has not been overruled by the OCC or
found invalid by a court of competent
jurisdiction.

This section of the final regulation is
substantially similar to § 362.2(b) of the
Corporation’s regulation concerning the
activities of state chartered banks. (12
CFR 362.2(b)). The FDIC is of the
opinion that § 346.101(a) of the final
regulation should parallel § 362.2(b)
concerning the activities of state banks
with regard to the determination of
permissible activities and the
commenters agreed.?

The commenters suggested that the
FDIC should approve activities which,
though not permissible for federal
branches, pose no significant risk to the
BIF and thus would be permissible for
state-licensed insured branches
assuming that the Board determines that
such activities are consistent with
sound banking practice and that state
law as well as any other applicable
federal law or regulation permits the
branch to engage in such activities. In

in May 1993, the FDIC published & booklet
entitled “Equity Investments Permissible for
National Banks and Activities Permissible for
National Banks and Their Subsidiaries”. This
booklet, which is available from the FDIC's Office
of Corporate Communications, lists activities which
have been found by the OCC to be permissible for
tational banks. While the booklet is not necessarily
Comprehensive and while the FDIC has not
tommitted to update it on any regular basis, it may
brove a useful gulde for state-licensed branches of
loreign banks whe are attempting to ascertain what
activities are and are not permissible for federal
branches since, generally speaking, a federal branch
"> empowered to do whalever a national bank can

its preamble to the proposed regulation,
the Corporation specifically requested
commenters to describe such activities,
(58 FR 11994, column twa). Only one
commenter put forth a specific
recommendation in this regard. That
comment letter urged the FDIC to issue
a blanket approval for agency activities
and any activity approved as an
exception pursuant to §362.4(c)(3) of
the Corporation’s regulations governing
the activities of state banks. 12 CFR
362.4(c)(3). With regard to activities
approved as exceptions pursuant to
§ 362.4(c)(3) of the Corporation’s
regulations, the Corporation agrees with
the position set forth by the commenter
that activities approved as exceptions
for state-chartered domestic banks on
the basis that they pose no significant
risk to the deposit insurance funds
should also be permissible for state-
licensed insured branches of foreign
banks, without the necessity of filing an
application or notice pursuant to this
part, provided the activity in question is
also permissible for a state licensed
branch of a foreign bank under state law
and any other applicable federal law or
regulation. See Final § 346.101(b).
Engaging in an Activity as Agent
Section 202(a) of the Improvement
Act does not distinguish between
activities which a foreign branch
conducts as principal versus those
conducted as agent, nor does it
distinguish between activities which a
foreigh branch conducts directly versus
those it conducts indirectly. The FDIC is
of the opinion that the absence of such
distinctions in section 202 is significant
especially in light of the inclusion of
such distinctions in other sections of the
Improvement Act. For example, section
303 of the Improvement Act, which
added section 24 to the FDI Act,
provides that an insured state bank may
not engage as principal in any type of
activity that is not permissible for a
national bank. 12 U.S.C. 1831a(a).
Similarly, section 24(c) of the FDI Act,
which was also added by section 303 of
the Improvement Act, provides that an
insured state bank may not, directly or
indirectly, acquire or retain any equity
investment of a type that is not
permissible for a national bank. 12
U.S.C. 1831a(c). Part 362 of the
Corporation’s regulations, 12 CFR part
362, reflects the clear statutory intent of
FDI Act section 24. The prohibition on
foreign branches contained in section
7(h) of the IBA is broader than the
similar prohibitions contained in
sections 24(a) and (c) of the FDI Act.
Thus, the FDIC interprets section 7(h} of
the IBA to apply to any activity in
which an insured state branch desires to

engage which is not permissible for a
federal branch regardless of the capacity
or manner in which the branch seeks to
conduct the activity,

However, the Corporation’s
determination that agency activities are
covered by section 202 of the
Improvement Act does not mean that
some or all agency activities cannot be
found to be permissible, provided the
Board determines that the activity is
consistent with sound banking practice
and the FDIC determines that the
activity would pose no significant risk
to the BIF. After careful consideration,
the FDIC is of the opinion that a state-
licensed insured branch may engage in
an activity as agent provided that such
agency activity is-permissible for a state-
chartered bank headquartered in the
state in which the insured branch of the
foreign bank is located and is also a
permissible activity for a state-licensed
branch of a foreign bank. Thus, state-
licensed insured branches which desire
to engage in such agency activities will -
not be required to file an application or
notice with the FDIC pursuant to the
final regulation. Of course, the activity
in question must also be permissible
pursuant to any other applicable federal
law or regulation. See Final
§346.101(c).

Substantive Limitations on Permissible
Activities

In the preamble to the proposed
regulation, the FDIC noted that it would
“generally expect any conditions or
restrictions set out in the OCC's
regulations, bulletins, circulars, orders
and interpretations to be met if the
activity is to be considered permissible
when conducted by an insured branch™.
(58 FR 11994, column two). The
commenters expressed some confusion
as to the precise meaning and scope of
this standard. They also contrasted the
FDIC's position with the Board’s
apparent pesition on this issue as briefly
discussed in its proposed amendments
to Regulation K. (58 FR 513, January 6,
1993).

After careful consideration, the FDIC
has decided to adopt a position
consistent with that of the Board. That
is, an application under this section will
not normally be required where an
activity is permissible for a federal
branch, but the OCC imposes a
quantitative restriction on the conduct
of such an activity. The FDIC is of the
opinion that appropriate quantitative
restrictions can be addressed on a case-
by-case basis as part of the ongoing
supervisory process.
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Significant Risk to the Fund

In approving an application to
conduct or to continue to conduct an
activity which is not permissible for a
federal branch, the FDIC must
determine that the activity in question
“would pose no significant risk to the
deposit insurance fund”. The phrase
“significant risk to the deposit
insurance fund” is defined in §346.1(r)
of the final regulation. Significant risk to
the deposit insurance fund shall be
understood to be present whenever
there is a high probability that the BIF
may suffer a loss. It is not necessary that
engaging in the activity in question will
result in the insolvency or threatened
insolvency of the insured state branch
before a significant risk of loss to the
BIF is considered to be present. This
definition is substantially similar to the
definition that is used in § 362.2(m) of
the FDIC’s regulation governing the
activities of state banks and the FDIC is
of the opinion that the definition in the
final regulation should parallel the part
362 definition. None of the commenters
addressed this issue. Thus, the
definition contained in the proposed
regulation is being adopted without
change.

Divestiture or Cessation

In the event that an insured state
branch is required to cease conducting
an activity, § 346.101(d) of the proposed
regulation set forth the guidelines that
must be followed to divest or cease the
impermissible activity. Generally, this
section provides that the insured state
branch shall submit a written plan of
divestiture or cessation within 60 days
of (1) being notified by the FDIC or the
Board that an application to continue to
conduct the activity has been denied, (2)
the effective date of the regulation in the
event that the foreign bank elects not to
apply for permission to continue to
conduct the activity, and (3) any change
in statute, regulation, official bulletin or
circular, order or interpretation issued
in writing by the Office of the
Comptroller of the Currency, or decision
of a court of competent jurisdiction that
renders the activity impermissible.
Divestiture or cessation shall be
completed within one year, or sooner if
the FDIC so directs. (§346.101(f)(1)).
The commenters did not address this
issue. Therefore, this section of the
proposed regulation is being adopted
without substantive change.

Delegation of Authority

Section 346.101(g) of the final
regulation delegates authority to review
and approve divestiture and cessation
plans to the Executive Director,

Compliance, Resolutions and
Supervision, and the Director of the
Division of Supervision, and where
confirmed in writing by the Director, to
an associate director, or to the
appropriate regional director or deputy
regional director. The FDIC received no
comment on this section of the
proposed regulation and, thus, it has
been adopted unchanged,

Effective Date

Section 302 of the Riegle Community
Development and Regulatory )
Improvement Act of 1994, Pub. L. 103~
325, provides that amendments to
regulations which impose additional
reporting or other new requirements on
insured depository institutions shall
take effect on the first day of a calendar
quarter which begins on or after the date
on which the regulation is published in
final form, with certain exception which
are not applicable in this case. Thus,
this final amendment to Part 346 shall
become effective on January 1, 1995,

List of Subjects in 12 CFR Part 346

Bank deposit insurance, Foreign
banking, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble, 12 CFR Part 346 is amended
as follows:

PART 346—FOREIGN BANKS

1. The authority citation for Part 346
is revised to read as follows: A

Authority: 12 U.S.C. 1813, 1815, 1817,
1819, 1820, 3103, 3104, 3105, 3108.

2. Section 346.1 of subpart A is
amended by adding a new paragraph (r)
to read as follows:

§346.1 Definitions.
* * * * *

(r) Significant risk to the deposit
insurance fund shall be understood to
be present whenever there is a high
probability that the Bank Insurance
Fund administered by the FDIC may
suffer a loss.

3. Section 346.101 of subpart C is
removed.

4. Part 346 is amended by adding a
new subpart D to read as follows;

Subpart D—Applications Seeking
Approval for Insured State Branches
To Conduct Activities Not Permissible
for Federal Branches

§346.101 Applications.
(a) Scope. A foreign bank operating an
insured state branch which desires to
engage in or continue to engage in any
type of activity that is not permissible
for a federal branch, pursuant to the

National Bank Act (12 U.S.C. 21 et seq))
or any other federal statute, regulation,
official bulletin or circular, or order or
interpretation issued in writing by the
Office of the Comptroller of the
Currency, or which is rendered
impermissible due to a subsequent
change in statute, regulation, official
bulletin or circular, written order or
interpretation, or decision of a court of
competent jurisdiction (each an
impermissible activity), shall file a
written application for permission to
conduct such activity with the FDIC
pursuant to this section. An applicant
may submit to the FDIC a copy of its
application to the Board of Governors of
the Federal Reserve System (Board of
Governors), provided that such
application contains the information
described in paragraph (d) of this
section.

(b) Exceptions. A foreign bank
operating an insured state branch which
would otherwise be required to submit
an application pursuant to paragraph (a)
of this section will not be required to
submit such an application if the
activity it desires to engage in or
continue to engage in has been
determined by the FDIC not to present
a significant risk to the affected deposit
insurance fund pursuant to 12 CFR Part
362, “Activities and Investments of
Insured State Banks',

(c) Agency activities. A foreign bank
operating an insured state branch which
would otherwise be required to submit
an application pursuant to paragraph (a)
of this section will not be required to
submit such an application if it desires
to engage in or continue to engage in an
activity conducted as agent which
would be a permissible agency activity
for a state-chartered bank located in the
state in which the state-licensed insured
branch of the foreign bank is located
and is also permissible for a staté-
licensed branch of a foreign bank
located in that state; provided, however,
that the agency activity must be
permissible pursuant to any other
applicable federal law or regulation.

d) Content of application. An
application submitted pursuant to
paragraph (a) of this section shall be in
letter form and shall contain the
following information:

(1) A brief description of the activity,
including the manner in which it will
be eonducted and an estimate of the
expected dollar volume associated with
the activity;

(2) An analysis of the impact of the
proposed activity on the condition of
the United States operations of the
foreign bank in general and of the
branch in particular, including a copv.
if available, of any feasibility study,
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management plan, financial projections,
business plan, or similar document
concerning the conduct of the activity;

(3) A resolution by the applicant’s
board of directors or, if a resolution is
not required pursuant to the applicant’s
organizational documents, evidence of
approval'by senior management
authorizing the conduct of such activity
and the filing of this application;

{4) A statement by the applicant of
whether or not it is in compliance with
§§346.19 and 346.20, Pledge of Assets
and Asset Maintenance, respectively;

(5) A statement by the applicant tixat
it has complied with all requirements of
the Board of Governors concerning
applications to conduct the activity in
question and the status of such
application, including a copy of the

Joard of Governors’ disposition of such
application, if applicable;

(6) A statement of why the activity
will pose no significant risk to the
deposit insurance fund; and

(7) Any other information which the
regional director deems appropriate.

(e) Application procedures.
Applications pursuant to this section
shall be filed with the Regional Director
of the Division of Supervision for the
region in which the insured state branch
is located. An application shall not be
decmed complete until it contains all
the information requested by the
Regional Director and has been
accepted. Approval of such an
application may be conditioned on the
applicant’s agreement to conduct the
activity subject to specific limitations,
such as but not limited to the pledging
of assets in excess of the requirements
of § 346.19 and/or the maintenance of
eligible assets in excess of the
requirements of § 346.20. In the case of
an application to conduct an activity, as
opposed to an application to continue to
conduct an activity, the insured branch
shall not commence the activity until it
has been approved in writing by the
FDIC pursuant to this part and the
Board of Governors, and any and all
conditions imposed in such approvals
have been satisfied.

() Divestiture or cessation, (1) If an
application for permission to continue
lo conduct an activity is not approved
by the FDIC or the Board of Governors,
the applicant shall submit a detailed
written plan of divestiture or cessation
of the activity to the Regional Director
of the Division of Supervision for the
region where the insured branch is
located within 60 days of the
disapproval. The divestiture or
Cessation plan shall describe in detail
e manner in which the applicant will
divest itself of or cease the activity in
tuestion and shall include a projected

timetable describing how long the
divestiture or cessation is expected to
take. Divestitures or cessations shall be
completed within one year from the
date of the disapproval, or within such
shorter period of time as the
Corporation shall direet.

(2) A foreign bank operating an
insured state branch which elects not to
apply to the FDIC for permission to
continue to conduct an impermissible
activity shall submit a written plan of
divestiture or cessation, in conformance
with paragraph (f)(1) of this section,
within 60 days of January 1, 1995, or of
any change in statute, regulation,
official bulletin or circular, written
order or interpretation, or decision of a
court of competent jurisdiction
rendering such activity impermissible.

(8) Delegation of authority. Authority
is hereby delegated to the Executive
Director, Compliance, Resolutions and
Supervision, and the Director of the
Division of Supervision, and where
confirmed in writing by the Director, to
an associate director, or to the
appropriate regional director or deputy
regional director, to approve plans of
divestiture and cessation submitted
pursuant to paragraph (f) of this section.

By order of the Board of Directors.

Dated at Washington, D.C. this 22nd day of
November, 1994,

Federal Deposit Insurance Corporation.
Robert E. Feldman,

Acting Executive Secretary.

[FR Doc. 94-29241 Filed 11-25-94; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 84-SW-13-AD; Amendment
39-5077; AD 94-24-04)

Airworthiness Directives; McDonnell
Douglas Helicopter Systems and
Hughes Helicopters, Inc. Model 369D,
E, F, and FF Series Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to McDonnell Douglas
Helicopter Systems and Hughes
Helicopters, Inc. Model 369D, E, F, and
FF series helicopters. This action
requires an initial inspection of the
pitch control assembly lockwasher
(lockwasher} for dents at the inner tang

inside radius, application of a torque
stripe on the tail rotor swashplate and
locknut, and repetitive inspections of
the torque stripe to detect any locknut
slippage. This amendment is prompted
by a report that a lockwasher failed in
service and allowed a locknut to loosen.
The actions specified in this AD are
intended to prevent failure of the inner
tang of the lockwasher, loss of the
locknut, disengagement of the pitch
control assembly, loss of tail rotor
control, and subsequent loss of control
of the helicopter.

DATES: Effective December 13, 1994.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
13, 1994.

Comments for inclusion in the Rules
Docket must be received on or before
January 27, 1995.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAAJ, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 94-SW-13-AD, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas 76137.

The service information referenced in
this AD may be obtained from
McDonnell Douglas Helicopter Systems,
Technical Publications, Bldg. 543/B111,
5000 E. McDowell Road, Mesa, Arizona
85205-9797. This information may be
examined at the FAA, Office of the
Assistant Chief Counsel, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Brent Bandley, Aerospace Engineer,
Airframe Branch, ANM-123L, :
Northwest Mountain Region, FAA, Los
Angeles Aircraft Certification Office,
3229 E. Spring Street, Long Beach,
California 90806-2425, telephone (310)
988-5237, fax (310) 988-5210.
SUPPLEMENTARY INFORMATION: This
amendment adopts a new airwarthiness
directive (AD) that is applicable to
McDonnell Douglas Helicopter Systems
(MDHS) and Hughes Helicopters, Inc.
(Hughes) Model 369D, E, F, and FF
series helicopters. MDHS received a
report that indicated a pitch control
assembly lackwasher (lockwasher), part
number (P/N) MS172209, had failed in
service. A subsequent investigation
revealed that some lockwashers appear
to have dents at the inner tang inside
radius. The FAA has reviewed the
reports and determined that failure of
thistang could allow the locknut to
loosen and eventually allow the pitch
control assembly to disengage from the
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tail rotor assembly. Should these two
tail rotor components separate, the
rotorcraft crew would lose the capability
of making necessary anti-torque
corrections through the tail rotor to
maintain adequate control of the
helicopter. This condition, if not
corrected, could result in failure of the
inner tang of the lockwasher, loss of the
locknut, disengagement of the pitch
control assembly, loss of tail rotor
control, and subsequent loss of control
of the helicopter.

The FAA has reviewed McDonnell
Douglas Helicopter Systems Service
Information Notice (SIN) No. DN-185,
EN-78, and FN-64, dated September 23,
1994, which describes procedures for an
inspection of the lockwasher, P/N
MS172209, application of a torque
stripe on the tail rotor swashplate and
locknut, and repetitive inspections of
the pitch control assembly to detect
slippage of the locknut.

ince an unsafe condition has been
identified that is likely to exist or
develop on other McDonnell Douglas
Helicopter Systems and Hughes
Helicopters, Inc. Model 369D, E, F, and
FF series helicopters of the same type
design, this AD is being issued to
prevent failure of the inner tang of the
lockwasher, loss of the locknut,
disengagement of the pitch control
assembly, loss of tail rotor control, and
subsequent loss of control of the
helicopter. This AD requires an initial
inspection of the lockwasher for dents
in the inner tang inside radius,
application of a torque stripe on the tail
rotor swashplate and locknut, and
repetitive inspections of the torque
stripe to detect slippage of the locknut.
Due to the critical need to ensure the
integrity of the lockwasher and the short
time-in-service before the initial
inspection is required, this rule must be
issued immediately to correct an unsafe
condition in the affected helicopters.
The actions are required to be
accomplished in accordance with the
SIN described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
s invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or

arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 94-SW-13-AD." The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “significant
regulatory action™ under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the

Administrator, the Federal Aviation

Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. App. 1354(a), 1421
and 1423; 49 U.S.C. 106(g); and 14 CFR
11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

94-24-04 McDonnell Douglas Helicopter
Systems (MDHS) and Hughes
Helicopters, Inc. (Hughes): Amendment
39-9077. Docket No. 94-SW-13-AD

Applicability: Model 369D, E, F, and FF
series helicopters with pitch control
assembly, part number (P/N) 369D21800 or
P/N 369D21820, installed, certificated in any
category.

Compliance: Required as indicated, uniess
sccomplished previously.

To prevent failure of the inner tang of the
pitch control assembly lockwasher
(lockwasher), loss of the locknut,
disengagement of the pitch control assembly,
loss of tail rotor control, and subsequent Joss
of control of the helicopter, accomplish the
following: ’ :

(a) Within 25 hours time-in-service or 90
calendar days after the effective date of this
AD, whichever occurs first, remove the tail
rotor (T/R) assembly and pitch control
assembly from the T/R gearbox in accordance
with the applicable maintenance manual

(b) Inspect the lockwasher, P/N MS172209,
for dents in either side of the inner tang
inside radius as shown in Figure 1 of MDHS
Service Information Notice (SIN) No. DN-
185, EN-78, and FN-64, dated September 23,
1994, using a 5x or higher magnifying glass.

(c) Apply a 0.125 inch-wide torque stripe
to the surface of the locknut and swashpiate
in accordance with paragraph B and C of Pt
I of MDHS SIN No. DN-185, EN-78, and
FN-64, dated September 23, 1994, and
reinstall the T/R assembly and pitch control
assembly into the T/R gearbox in accordance
with the applicable maintenance manual.

(d) Inspect the torque stripe for slippage 8!
intervals not to exceed 100 hours time-in-
service. If any slippage:is detected, replace
the lockwasher with an airworthy lockwasher
in accordance with the applicable
maintenance manual. Reapply the 0.125
inch-wide torque stripe to the surface of the
locknut and swashplate.

(e) An alternative method of compliance ¢
adjustment of the compliance time that
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provides an acceptable level of safety may be
used when appraved by the Manager, Los
Angeles Aircraft Certification Office, FAA.
Dperators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it v the Manager, Los Angeles Aircraft
Certification Office.

Note: lrffd'nj{;ili’c'm concerning the existence
of «pproved altérnative methods of
cliiliance with this AD, if any, may be
obruined from the Los Angeles Aircraft

ication Office.

f) Special flight permits may be issued in
accordance with'sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(g) The inspections shall be done in
accordance with McDonnell Douglas
Helicopter Systems Service Information
Notice No. DN-185, EN-78, and FN-64,
dated September 23, 1994. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
McDonnell Douglas Helicopter Systems,
Technical Publications, Bldg. 543/B111, 5000
E McDowell Road, Mesa, Arizona 85205-
9797. Copies may be inspected at the FAA,
Office of the Assistant Chief Counsel, 2601
Meacham Blvd., Room 663, Fort Worth,
Texas: or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(h) This amendment becomes effective on
December 13, 1994.

Issued in Fort Worth, Texas, on November
16, 1994.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 94-28938 Filed 11-25-94; 8:45 am)
BILLING CODE 4910-13—P

)

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TX-45-1-6654; FRL-5114-2)

Conditional Approval and
Promulgation of Section 182(f)
Exemption to the Nitrogen Oxides
(NOy) Control Requirements for the
Dallas-Fort Worth and El Paso Ozone
Nonattainment Areas; Texas

AGENCY: Environmental Protection
Agency (EPA). 4
AHCTION: Final rule.

SUMMARY: In this action, the EPA is
tonditionally ‘@pproving two petitions
irom the State of Texas requesting that
the Dallas-Fort Worth (DEW) and El
Paso 0zone nonattainment areas be
Exempted from NOx control
fquirements of section 182(f) of the

Clean Air Act (CAA) as amended in
1990. The State of Texas bases its
request for DFW upon a demonstration
that the DFW nonattainment area would
attain the National Ambient Air Quality
Standards (NAAQS) for ozone by the
CAA mandated deadline without the
implementation of the additional NOx
controls required under section 182(f).
Similarly, the State bases its exemption
request for El Paso on a demonstration
that the El Paso nonattainment area
would attain the ozone NAAQS by the
CAA mandated deadline without
implementing the additional NOx
controls required under section 182(f),
but for emissions emanating from
Mexico. These exemptions are being
requested under authority similarly
granted under section 182(f) of the CAA.
EFFECTIVE DATE: This action is effective
as of November 21, 1994,

ADDRESSES: Copies of the documents

relevant to these actions are available

for public inspection during normal
business hours at the following
locations. The interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
before the visiting day.

U.S. Environmental Protection Agency,
Region 6, Air Programs Branch (6T6—
A), 1445 Ross Avenue, Dallas, Texas
75202-2733.

The Air and Radiation Docket and
Information Center, U. S.
Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460.

Texas Natural Resource Conservation
Commission, P.O. Box 13087, Austin,
Texas 78711-3087.

FOR FURTHER INFORMATION CONTACT: Ms.

Leila Yim Surratt or Mr. Quang Nguyen,

Planning Section (6T-AP), Air Programs

Branch, EPA Region 6, 1445 Ross

Avenue, Dallas, Texas 75202-2733,

telephone (214) 665-7214.

SUPPLEMENTARY INFORMATION:
I. Background

NOx are precursors to ground level
(tropospheric) ozone, or urban “smog.”
When released into the atmosphere,
NOx will react with volatile organic
compounds (VOC) in the presence of
sunlight to form ozone. Tropospheric
ozone is an important factor in the
nation's urban air pollution problem.

The 1990 Clean Air Act Amendments
(CAAA) made significant changes to the
air quality planning requirements for
areas that do not meet the ozone
NAAQS. Subparts 1 and 2 of part D, title
I of the CAA ‘as amended in 1990
contain the air‘quality planning
requirements-for ozone nonattainment

areas. Title I includes new requirements
to control NOx emissions in certain
ozone nonattainment areas and ozone
transport regions. Section 182(f)
requires States to apply the same
requirements to major stationary sources
of NOx as are applied to major
stationary sources of VOC. The new
NOx requirements are reasonably
available control technology (RACT)
and new source review (NSR). These
proyisions are explained more fully in
the EPA’s NOx Supplement to the
General Preamble published in the
Federal Register (FR) on November 25,
1992 (see 57 FR 55620). In addition, the
general and transportation conformity
rules (conformity) required by section
176(c) contain new NOx requirements
(see 58 FR 63214 and 58 FR 62188), and
the vehicle inspection and maintenance
rules required by section 182(c)(3) also
contain new NOx requirements (see 57
FR 52989).

El Paso, Texas was designated
nonattainment for ozone and classified
as serious pursuant to sections 107(d)(4)
and 181(a) of the CAA. The El Paso
nonattainment area consists of El Paso
County and shares a common airshed
with Juarez, Mexico. Under section
181(a), serious areas must attain the
ozone NAAQS by 1999. DFW was
classified as moderate with an
attainment deadline of 1996. The DFW
nonattainment area consists of Dallas,
Tarrant, Denton, and Collin Counties.
Please reference 56 FR 56694
(November 6, 1991, codified for Texas at
title 40 of the Code of Federal
Regulations in §81.344).

11. Applicable EPA Guidance

The CAA specifies in section 182(f)
that if one of the conditions listed below
is met, the new NOx requirements
would not apply:

1. In any area, the net air quality
benefits are greater without NOx
reductions from the sources concerned;

2. In a non-transport region,
additional NOx reductions would not
contribute to ozone attainment in the
nonattainment area; or

3. In a transport region, additional
NOx reductions would not produce net
ozone benefits in the transport region.

In addition, section 182(f)(2) states
that the application of the new NOx
requirements may be limited to the
extent that any portion of those
reductions are demonstrated to result in
“excess reductions” of NOx. The NOx
provisions of the conformity
requirements would also not apply in an
area that is granted a section 182(f)
exemption (see 58 FR 63214 and' 58 FR
62188). In addition, certain NOx !
provisions of the vehicle inspection and
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maintenance requirements would not
apply in an area that is granted a section
182(f) exemption (57 FR 52989).

The EPA’s Guideline for Determining
the Applicability of Nitrogen Oxides
Requirements under Section 182(f)

(December 1993) describes how the EPA

intends to interpret the NOx exemption
provisions of section 182(f). In addition,
a memorandum signed by John S. Seitz,
Director of the EPA Office of Air Quality
Planning and Standards, dated May 27,
1994, describes certain revisions to the
process the EPA currently intends to
follow for granting exemptions from
NOx control requirements.

As described more fully in the Seitz
memorandum, petitions submitted
under section 182(f)(3) are not required
to be submitted as State Implementation
Plan (SIP) revisions. Consequently, the
State is not required under the CAA to
hold a public hearing in order to
petition for an areawide NOx exemption
determination. Similarly, it is not
necessary to have the Governor submit
the petition.

III. International Border Area

Section 818 of the 1990 CAAA
incorporates a new section 179B into
the CAA which contains special
provisions for nonattainment areas that
are affected by emissions emanating
from outside the United States. The
section 818 provisions are hereinafter
referred to as section 179B. Because the
El Paso nonattainment area shares a
common airshed with Juarez, Mexico,
the section 179B provisions apply to El
Paso.

Under section 179B, the EPA will
approve a SIP if the area meets all other
CAA requirements and establishes that
implementation of the plan would
achieve attainment of the ozone
standard by the CAA statutory deadline
“but for emissions emanating from
outside the United States.” Customarily,
an area must demonstrate, using EPA
guideline models, that it would attain
the relevant NAAQS. Since El Paso and
Juarez, Mexico share an airshed and
data are not available for a Juarez
emission inventory, modeling of the
entire airshed is not possible at this
time. Current EPA policy allows an area
subject to section 179B, such as El Paso,
to perform modeling using only U.S. air
emission data. Such modeling may form
an acceptable basis for demonstrating
attainment for analysis purposes
required under section 179B. For areas
on an international border that
demonstrate attainment, “‘but for
emissions emanating from a foreign
country,” the provisions of section 179B
will keep such areas from being subject
to the “bump up” provisions of section

181(b)(2), which require reclassification
to the next higher ozone nonattainment
classification if the area fails to attain
the relevant NAAQS by the applicable
attainment date. See 57 FR 13498,
13569-13570 (Apri] 16, 1992).

The State of Texas performed Urban
Airshed Modeling (UAM) using only El
Paso emissions data, and demonstrated
that El Paso would attain the ozone
standard by 1996 “but for emissions
emanating from Mexico.” The El Paso
UAM ozone modeling analysis will be
referred to in this notice as the
“attainment demonstration” for El Paso.

Although the EPA allows an area such

as El Paso to demonstrate attainment on
a basis of U.S.-only modeling, it is
understood that ultimately basin-wide
modeling must occur in order to
develop a control strategy in El Paso
that will achieve the NAAQS. The
United States.entered into the
Agreement for Environmental
Cooperation along the U.S.-Mexico
Border, referred to as the La Paz
Agreement, with Mexico in 1983 to
address environmental concerns along
the border between the two countries.
Annex V of the Agreement, negotiated
in 1989, calls for basin-wide modeling
to be accomplished for the El Paso/
Juarez airshed. The EPA has been
working with Mexico and with the
Texas Natural Resource Conservation

Commission (TNRCC) to accomplish the

basin-wide modeling. Since the
statutory attainment date for serious
ozone nonattainment areas such as El
Paso is 1999, concerned agencies intend
to complete such modeling by 1999.

IV. State Submittal

On June 17, 1994, the TNRCC
submitted to the EPA two petitions
pursuant to section 182(f), requesting
that the DFW and El Paso

nonattainment areas be exempted by the

EPA from the NOx control requirements
of section 182(f) of the CAA.

The State bases its petitions on a
demonstration that NOx reductions
would not contribute to attainment in
either area, as allowed for under the test
(2) listed above, because such NOxy
reductions would be in excess of the
reductions necessary for attainment.
Consistent with the EPA’s December
1993 section 182(f) guidance, the State's
excess emissions reductions
demonstration is tied to the attainment
demonstration SIP required under
section 182(c)(2)(A) of the CAA.

The State’s submission for each
petition includes: (1) A letter from
Anthony C. Grigsby, Executive Director
of the TNRCC, to Jane N. Saginaw,
Regional Administrator of the EPA
Region 6, transmitting the NOx

exemption petition; (2} the petition froy
the TNRCC summarizing the State’s
UAM attainment demonstration results,
and (3) technical reports documenting
the State’s base case UAM inputs. The
State has also previously submitted to
the EPA the 15 percent Reasonable
Further Progress (RFP) SIPs for the DFy
and El Paso areas, as required by sectig
182(b)(1) of the CAA. The 15 percent
RFP SIPs contain regulations that are
estimated to reduce VOC emissions in
each area by 15 percent from 1990
Jevels, net of any growth that may occu,
The State of Texas supplememeg its
petitions by submitting ta the EPA in
July 1994, two additional technical
reports on the UAM for each area,
which contained the following: base
case performance evaluation, attainment
year emissions report, and attainment
year modeling report. These additiona
technical reports provided
supplemental detail and documentaticn
on the modeling information already
provided to the EPA in the State's
petitions.

On August 28, 1994, the EPA
proposed to conditionally approve the
section 182(f) petitions for the DFW and
El Paso areas (see 59 FR 44386). The
proposed rulemaking notice providesa
detailed discussion of the EPA’s
rationale for proposing conditional
approval of the State’s petitions and
should be referred to. In that notice, the
EPA explained that although the State
had completed its attainment
demonstration SiPs for both areas, the
SIPs had not yet been adopted by the
State, nor submitted to the EPA. The
EPA further explained that the EPA
would not take final action to
conditionally approve the petitions for
each area unless and until the State
submitted the attainment demonstration
SIPs to the EPA in accordance with
section 182(c)(2)(A) of the CAA.

The TNRCC adopted the attainment
demonstration SIP for the DFW area on
September 21, 1994, and submitted it to
the EPA on October 3, 1994, in ;
accordance with section 182(c)(2)(A) of
the CAA. Similarly, the TNRCC adopted
the attainment demonstration SIP for
the El Paso area on September 14, 19%,
and submitted it to the EPA on October
3, 1994. The EPA is therefore
proceeding to take final action on the
section 182(f) petitions submitted by the
TNRCC for the DFW and El Paso areas.

V. Response ta Comments

The EPA requested public comments
on all aspects of the proposed action 10
conditionally approve the section 182(]
petitions for the DFW and El Paso areas.
The EPA received 27 letters of support
from the utility, transpertation
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authority, metropolitan planning
organization and local governments in
the DFW area. The EPA received three
létters of support from the City of El
Paso, & locafun‘lity, and a metropalitan
planning organization in the El Paso
area.

Three adverse comment letters were
received from environmental groups,
one of which applied only to DFW,
while twe of which applied to both
DFW and El Paso. One of the letters was
submitted by three environmental
groups and contained generic comments
objecting to the EPA's general policy on
section 182(f) exemptions. The three
environmental groups who submitted
the generic letter requested that it be
included in each EPA rulemaking action
for each section 182(f] petition.

Comment: One group obj to the
use of methyl tertiary butyl ether
(MTBE] as a fuel additive in
reformulated gasoline. The TNRCC
included the use of reformulated
gasoline im its 15 percent RFP SIP for
DFW as a control strategy to reduce
VOC emissions.

Response: This comment applies to
the State’s reformulated gasoline *
program, and its 15 percent RFP SIP for
the DFW area that had previously been
adopted by the State and submitted to
the EPA. The EPA does not believe that
this commient is relevant ta the
rnilemaking action on the State’s petition
for a section 182(f) NOx exemption,
since in this action, the EPA is not
taking action on the State’s reformulated
gasoline program nor its 15 percent RFP
plan. The EPA will rule on those control
programs in & separate rulemaking
gction.

Comment: One group felt that the
UAM model for DFW was flawed from
ascientific perspective so as to be
inadequate to make sound predictions
of attainment. They cited the fact that
anly three of the four episodes initially
analyzed by the State had acceptable
performance. In addition, they felt that

1issions inventories were
cantly inaccurate so as to
tiscredit the modeling results.
_Response: The EPA disagrees with
this comment that the UAM modeling
lemonstration for DFW is flawed. Due
0 the large number of factors that
fluence ozone formation, the EPA
ees that the UAM model cannot
isely predict the exact relationship
cen VOC, NOx, and ozone,
iowever, if the model performs within
in bounds of accuracy, the EPA
‘ieves that the model can and should
¢ used ta develop the attainment
‘ritegy since Congress clearly intended
ta photechemical grid medeling be
tsed to form the basts of a control

strategy plan. The EPA has established
general criteria to evaluate the relative
accuracy of a given modeling
demonstration, and believes that models
that meet thase criteria are accurate
enough to form the basis of the
attainment strategy.

The EPA’s “Guideline for Regulatory
Application of the Urban Airshed
Meodel™ generally requires that three
episodes with acceptable model
performance be used in the attainment
demonstration. Because Texas had three
episodes which exhibited acceptable
performance, Texas" attainment
modeling is fully consistent with the
EPA's requirements. In addition, the
EPA’s model performance criteria apply
to each individual episode rather than
across episodes. Therefare, it is
inaccurate te conclude that the maodel
was 75 percent accurate because only
three of the four episodes exhibited
acceptable model performance.

The EPA disagrees with the comment
that the emissions inventories were too
inaccurate to produce acceptable
modeling results. The EPA evaluated
the State’s 1990 base year emissions
inventaries and a final approval was
published in the FR on November 8,
1994.

Commrent: One group stated that NOy
controls should be required because
NOx emissions cause other adverse
health and environmental effects
besides contributing to ozone formation.

Response: The EPA agrees that high
NOx emissions can contribute to air
pollution problems independent of their
role in ozone formation; however, the
EPA disagrees that the NOx controls
required under section 182(f) of the
CAA should be implemented in the
DFW area regardless of their impact on
ozone. Because ambient air monitoring
shows that the DFW area is in
attainment for the nitrogen dioxide
NAAQS standard, the EPA does not
believe that the current level of NOx
emissions pose a public health or
environmental risk in the DFW area. In
addition, section 182(fl(2)}{B)(i)
specifically provides for an exemption
in cases where NOx emission reductions
would not contribute to the attainment
of the NAAQS for ozone in the area. The
TNRCC has demonstrated that the NOx
reductions required by section 182(f)
would be in excess of the emission
reductions necessary for attaining the
ozone NAAQS. Finally, for the purposes
of redueing acid rain deposition, certain
NOx sources will still be required to
reduce NOx emissions under Title IV of
the CAA. For these reasons, the EPA
does not believe that the NOx controls
required under section 182(f} of the
CAA should be implemented in the

DFW area regardless of their impact on
ozone.

Comment: One group questioned
whether the current ozone standard of
120 parts per billion provides sufficient
protection of public health.

Response: The EPA does not believe
that this comment is relevant to this
rulemaking action on the section 182(f}
petitions for DFW and El Paso. The EPA
is currently reviewing the ozone
primary and secondary standards and
will address concerns over the current
ozone standard through a separate
rulemaking process. I the standard is
revised, the EPA will determine at that
time what action is appropriate for
attainment SIPs and NOyx exemption
petitions that had previously been
approved.

Comment: One group felt that EPA’s
action to propose canditional approval
of the State’s exemption petitions
without the attainment SIPs was
premature and denied adequate public
input on the issue. They commented
that EPA should wait until the State
actually submits the attainment SIPs
before making any determination as to
the feasibility of the two areas actually
achieving the NAAQS for ozone.

Response: The EPA disagrees with
this comment for several reasons. The
EPA does not believe its action
propesing approval of the petitions was
premature. As explained in the FR
notice which propoesed approval of the
petitions {see 59 FR 44386), the
attainment demonstrations rely on VOC
regulations contained in the 15 percent
RFP SIPs which had previously gone
through public comment, State
adoption, and submission to the EPA.
For this reason, the EPA did not
anticipate that the substance of the final
attainment demonstration SIPs would
differ from what had already been
submitted to the EPA by the TNREC in
the section 182(f} exemption petitions.
In addition, the EPA further explained
that the EPA would not take final action
to conditionally approve the petitions
for each area unless and until the State
had submitted the attainment
demonstration SIPs to the EPA in
accordance with section 182(c)(2)(A) of
the CAA. Therefore, the EPA has waited
until the State submitted its attainment
SIPs before making any final
determination.

The EPA believes the public has had
adequate opportunity for public
comment. The control strategies
contained in the attainment SIPs had
previously gone through public
comment and State adoption as part of
the 15 percent RFP SIP. In addition, the
State proposed the attainment SIPs on
July 27, 1894. The State’s public
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comment period on the attainment SIPs
closed September 2, 1994, while the
comment period on the EPA’s proposed
action to conditionally approve the
petitions closed on September 28, 1994.
The proposed attainment SIPs were
therefore available for public review for
two months prior to and during the
EPA’s public comment period on the
proposed action on the petitions,

Finally, the EPA'’s action to approve
the petitions is conditioned upon the
EPA finally approving the modeling
portion of the attainment SIPs, which
will provide another opportunity for
comment on the adequacy of the
attainment SIPs as a basis for the section
182(f) exemptions.

Comment: Three groups provided a
generic comment arguing that NOx
exemptions are provided for in two
separate parts of the CAA, section
182(b)(1) and section 182(f). Because the
NOx exemption tests in subsections
182(b)(1) and 182(f)(1) include language
indicating that action on such requests
should take place “when [EPA]
approves a plan or plan revision," these
commenters conclude that all NOx
exemption determinations by the EPA,
including exemption actions taken
under the petition process established
by subsection 182(f)(3), must occur
during consideration of an approvable
attainment or maintenance plan, unless
the area has been redesignated as
attainment. These commenters also
argue that even if the petition
procedures of subsection 182(f})(3) may
be used to relieve areas of certain NOx
requirements, exemptions from the NOx
conformity requirements must follow
the process provided in subsection
182(b)(1), since this is the only
provision explicitly referenced by
section 176(c), the CAA’s conformity
provisions.

Response: The EPA disagrees with the
commenters regarding the process for
considering exemption requests under
section 182(f), and instead believes that
subsections 182(f)(1) and 182()(3)
provide independent procedures by
which the EPA may act on NOx
exemption requests. The language in
subsection 182(f)(1), which indicates
that the EPA should act on NOx
exemptions in conjunction with action
on a plan or plan revision, does not
appear in subsection 182(f)(3). And,
while subsection 182(f)(3) references
subsection 182(f){1), the EPA believes
that this reference encompasses only the
substantive tests in paragraph (1) (and.
by extension, paragraph (2}), not the
procedural requirement that the EPA act
on exemptions only when acting on
SIPs. Additionally, paragraph (3)
provides that “‘person[s]" (which

section 302(e) of the CAA defines to
include States) may petition for NOx
exemptions “‘at any time,” and requires
the EPA to make its determination
within six months of the petition's
submission. These key differences lead
the EPA to believe that Congress
intended the exemption petition process
of paragraph (3) to be distinct and more
expeditious than the longer plan
revision process intended under
paragraph (1).

The CAA requires conformity with
regard to federally-supported NOx-
generating activities in relevant
nonattainment and maintenance areas.
However, EPA's conformity rules
explicitly provide that these NOx
requirements would not apply if the
EPA grants an exemption under section
182(f). In response to the comment that
section 182(b)(1) should be the
appropriate vehicle for dealing with
exemptions from the NOx requirements
of the conformity rule, the EPA notes
that this issue has previously been
raised in a formal petition for
reconsideration of the EPA’s final
transportation conformity rule and in
litigation pending before the U.S. Court
of Appeals for the District of Columbia
Circuit on the substance of both the
transportation and general conformity
rules. The issue, thus, is under
consideration within the EPA, but at
this time remains unresolved.
Additionally, subsection 182(f)(3)
requires that NOx exemption petition
determinations be made by the EPA
within six months. The EPA has stated
in previous guidance that it intends to
meet this statutory deadline as long as
doing so is consistent with the public
notice requirements of the
Administrative Procedures Act. Absent
the EPA action now, this deadline, as it
applies with respect to the DFW and El
Paso exemption requests, which were
submitted in June 1994, would not be
met, The EPA, therefore, believes that
until a resolution of this issue is
achieved, the applicable rules governing
this issue are those that appear in the
EPA's final conformity regulations, and
the EPA remains bound by their existing
terms.

Comment: Three groups provided a
generic comment on all section 182(f)
actions that the modeling required by
EPA is insufficient to establish that NOx
reductions would not contribute to
attainment since only one level of NOx
control, i.e., “‘substantial” reductions, is
required to be analyzed. They further
explained that an area must submit an
approvable attainment plan before EPA
can know whether NOx reductions will
aid or undermine attainment.

Response: The EPA does not believe

" that this comment is applicable to the

DFW or El Paso actions because
attainment plans have been submitted
for both areas in conjunction with the
section 182(f) petitions, The TNRCC
based its petitions for DFW and El Paso
on a demonstration that the NOx
reductions would be in excess of the
reductions necessary for attainment. In
contrast, the above comment refers to
section 182(f) petitions that are based on
a demonstration that NOx reductions
would not contribute to attainment.
Such'a demonstration requires that
various emission reduction scenarios be
modeled which include substantial
reductions of NOx.

As described in Chapter 6 of the
EPA’s December 1993 section 182(f)
guidance, the excess reductions
demonstration used by the TNRCC for
DFW and El Paso must be tied to the
areas’ attainment demonstration SIPs
This test must show that the excess
reductions are reductions in excess of
those specified in the attainment
demonstration required by section 182,
and either contained in the approved
SIP or as adopted by the State to meet
the section 182 attainment
demonstration requirement, and
submitted to the EPA for approval. The
EPA believes that the more precise
modeling analysis contained in the
State’s attainment demonstration SIP is
required for the excess reduction test
because the demonstration must show
that a specific portion of the total area-
wide NOx emissions is not beneficial
under one of the three tests listed above.
The tie to the attainment demonstration
assures that an excess reductions
petition would not arbitrarily be based
on small emissions and would not
undermine the State's control strategy.

In addition, the EPA's guidance
specifies that photochemical grid
modeling is generally needed to
document cases where NOx reductions
do not contribute to attainment or
include excess reductions. The UAM is
an acceptable model for these purposes.
The EPA guidance also states that
application of UAM should be
consistent with techniques specified in
the EPA “Guideline on Air Quality
Models (Revised).” Further, application
of UAM should also be consistent with
procedures contained in the EPA
“Guidelines for Regulatory Application
of the Urban Airshed Model" (July
1991).

Comment: Three groups provided a
generic comment on all section 182(1)
actions that three years of *'clean" data
fail to demonstrate that NOx reductions
would not contribute to attainment.
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Response: The EPA does not believe
that this comment is applicable to the
DFW and El Paso actions because
neither area has based its section 182(f)
petition on “clean” air monitoring data.

Comment: Three groups provided a
generic comment on all section 182(f)
actions that a waiver of NOx controls is
unlawful if such waiver will impede
attainment and maintenance of the
ozone standard in separate downwind
areas.

Response: The EPA believes that,
while this generic comment may be
applicable to proposed NOx exemption
actions for other areas, it is not
applicable to the DFW and El Paso
exemption actions because the EPA is
unaware of, and the comment itself does
not specify, any downwind area for
which NOx transport is of concern. This
is unlike the case regarding comments
received by the EPA for certain areas for
which NOx exemptions are pending
such as in Ohio, for example, where the
downwind areas of concern are clearly
identified as areas in the Northeast
Ozone Transport Region. It should also
be noted that neither DFW nor El Paso
is located near or within an ozone
transport region.

Comment: Three groups provided a
generic comment on all actions
exempting areas from the NOx
requirements of the conformity rules
that such exemptions waive only the
requirements of section 182(b)(1) to
contribute to specific annual reductions,
not the requirement that conformity
SIPs contain information showing the
maximum amount of motor vehicle NOx
emissions allowed under the
transportation conformity rules and,
similarly, the maximum allowable
amounts of any such NOx emissions
under the general conformity rules. The
commenters admit that, in prior
guidance, the EPA has acknowledged
the need to amend a drafting error in the
existing transportation conformity rules
to ensure consistency with motor
vehicle emissions budgets for NOx. The
commenters, however, want the EPA to
explicitly affirm this obligation in FR
actions on NOx exemptions and to
avoid granting waivers until a budget
( ('mtrolling future NOx increases is in
place,

. Response: In its “Conformity; General
Preamble for Exemption From Nitrogen
Oxides Provisions,” 59 FR 31238, 31241
[]_une 17, 1994), the EPA reiterated its
view that in order to conform,
nonattainment and maintenance areas
must demonstrate that their
transportation plans and transportation
Improvement plans are consistent with
the motor vehicle emissions budget for
NOx even where a conformity NOx

waiver has been granted. Due to a

* drafting error, that view is not reflected

in the current transportation conformity
rules. As the commenters correctly note,
the EPA states in its June 17 notice that
it intends to remedy the problem by
amending the conformity rule. Although
that notice specifically mentions only
requiring consistency with the approved
maintenance plan’s NOx motor vehicle
emissions budget, the EPA also intends
to require consistency with the
attainment demonstration’s NOx motor
vehicle emissions budget. The DFW and
El Paso exemptions, however, were
submitted pursuant to section 182(f)(3),
and the EPA does not believe it is
appropriate to delay the statutory
deadline for acting on these petitions
until the conformity rule is amended.
As noted earlier in response to a
previous issue raised by these
commenters, this issue has also been
raised in a formal petition for
reconsideration of the EPA’s final
transportation conformity rule and in
litigation pending before the U.S. Court
of Appeals for the District of Columbia
Circuit on the substance of both the
transportation and general conformity
rules. This issue, thus, is under
consideration within the EPA, but at
this time remains unresolved. The EPA,
therefore, believes that until a resolution
of this issue is achieved, the applicable
rules governing this issue are those that
appear in the EPA’s final conformity
regulations, and the EPA remains bound
by their existing terms.

Comment: Three groups provided a
generic comment on all section 182(f)
actions that the CAA does not authorize
delaying implementation of NOx
controls if modeling is not complete.

Response: The EPA does not believe
that this comment is applicable to the
DFW or El Paso actions because
complete attainment modeling has been
submitted for both areas, as part of the
attainment SIPs, in conjunction with the
section 182(f) petitions.

VI. Effective Date

This rulemaking is effective as of
November 21, 1994. The Administrative
Procedure Act (APA) 5 1.S.C. 553(d)(1),
permits the effective date of a
substantive rule to be less than thirty
days after publication of the rule if the
rule “relieves a restriction.” Since the
approval of the section 182(f)
exemptions for the DFW and El Paso
areas, is a substantive rule that relieves
the restrictions associated with the CAA
title I requirements to control NOx
emissions, the NOx exemption approval
may be made effective upon signature
by the EPA Administrator.

VIIL Final Action

In this action, the EPA is
conditionally approving ! the 182(f)
NOx exemption petitions submitted by
the State of Texas for the DFW and El
Paso ozone nonattainment areas,
conditioned upon the EPA approving
the modeling portion of the attainment
demonstration SIPs. If the EPA proposes
to disapprove the modeling portion of
the SIPs, the EPA will also propose
disapproval of the section 182(f) NOx
exemption petitions, based on the fact
that the technical basis for the
exemption is no longer valid. Upon final
disapproval of the modeling portion of
the attainment SIPs, the EPA will issue
a final disapproval of the section 182(f)
NOx exemption petitions as well.

There are several consequences if the
EPA disapproves the section 182(f) NOx
exemption petitions based on the
conclusion that the attainment SiPs
were not approved by the EPA. The
State would be required to submit NOx
RACT rules and implement the relevant
NOx conformity, NSR, and vehicle
inspection and maintenance
requirements for the DFW and El Paso
areas. The EPA would issue a finding of
nonsubmittal of the NOx RACT rules.
As provided under section 179(a) of the
CAA, if the State did not make a
complete submittal within 18 months
after the finding of failure to submit, the
EPA would be required to impose the
requirement to provide two-to-one NSR
offsets. If the State had not corrected its
deficiency within six months after
imposing the offset sanction, the EPA
would impose a second sanction, on
highway funding. Any sanction the EPA
imposes must remain in place until the
EPA determines that the State has
corrected the deficiency. In addition,
the finding of failure to submit would
trigger the 24-month clock for the EPA
to impose a Federal Implementation
Plan as required by section 110(c)(1) of
the CAA.

The EPA believes that all section
182(f) exemptions that are approved,
should be approved only on a
contingent basis. As described in the
EPA’s NOx Supplement to the General
Preamble (57 FR 55628, November 25,
1992), the EPA would rescind a NOx
exemption in cases where NOx
reductions were later found to be
beneficial in the area’s attainment plan.
That is, a modeling based exemption

! This conditional approval is distinct from the
conditional approval authority granted under
section 110(k)(4), which pertains to SIP actions. As
discussed in the previously cited John S. Seitz
memorandum dated May 27, 1894, concerning the
EPA’s processing of section 182(f) petitions, these
NOx exemptions petitions are not revisions to the
SIP.
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would last for only as long as the area’s
modeling continued to demonstrate
attainment without the additional NOx
reductions required by section 182(f).

1f the EPA later determings that NOx
reductions are beneficial based on new
photochemical grid modeling in an area
initially exempted, the area would be
removed from exempt status and Would
be required to adopt the NOx RACT and
NSR rules, except to the extent that
modeling shows NOx reductions to be
“excess reductions.” In the rulemaking
action which removes the exempt
status, the EPA would specify a
schedule for States to adopt the NOx
RACT and NSR rules and for sources to
comply with the NOx RACT emission
limits. ;

The subsequent modeling analyses
mentioned above need not be limited to
the purpose of demonstrating
attainment in the 1994 SIP revisions
without the need for NOx controls
required under section 182(f). For
example, future modeling might also be
Initiated to resolve issues related to
transport of ozone and ozone precursors
into downwind nonattainment areas. An
area might want to consider a strategy
that phases-in NOx reductions only after
certain VOC reductions are
implemented. As improved emission
inventories and ambient data become
available, areas may choose to remodel.
In addition, alternative control strategy
scenarios might be considered in
subsequent modeling analyses in order
to improve the cost-effectiveness of the
attainment plan.

In summary, the EPA is conditionally
approving the section 182(f) exemptions
for the DFW and El Paso areas,
conditioned upon EPA’s approval of the
modeling portion of the attainment
demonstrations for these areas. These
exemptions will remain effective for
only as long as modeling in each
nonattainment area continues to show
that NOx control activities would not be
beneficial in the DFW or El Paso
nonattainment areas.

In addition, the State of Texas and
EPA have committed to data-gathering
and modeling throughout the El Paso-
Juarez air basin in accordance with
Annex V of the La Paz Agreement for
Environmental Cooperation on the U.S.-
Mexico Border. Once the data are
collected and basin-wide modeling is
concluded, the EPA, the State of Texas,
and the Republic of Mexico can develop
a binational control strategy that will
result in improved air quality
throughout the airshed. If EPA review of
modeling and air quality data confirms
that NOx control requirements on local
U.S. sources would not be beneficial,
the exemption would be sustained. In

contrast, if the EPA determines that
NQOx control requirements would be
beneficial, the exemption would be
rescinded.

Regulatory Process

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, the EPA may
certify that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
government entities with jurisdiction
over populations of less than 50,000,

Approvals of NOx exemption
petitions under section 182(f) of the
CAA do not create any new
requirements. Therefore, because the
Federal approval of the petitions does
not impose any new requirements, the .
EPA certifies that it does not have a
significant impact on affected small
entities. Moreover, due to the nature of
the Federal-State relationship under the
CAA, preparation of a regulatory
flexibility analysis wo:lag constitute
Federal inquiry into the economic
reasonableness of State action. The CAA
forbids the EPA to base its actions
concerning SIPs on such grounds
(Union Electric Co. v. U.S. E.P.A., 427
U.S. 2486, 256-66 (S. Ct, 1876); 42 U.S.C.
7410 (a)(2)).

If the conditional approval is
converted to a disapproval based on the
State's failure to meet the condition
upon which the approval is granted, it
will not affect any existing State
requirements applicable to small
entities. Federal disapproval of the State
submittal does not affect its State-
enforceability. Moreover, the EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, the EPA certifies that this
disapproval action would not have a
significant impact on a substantial
number of small entities because such
disapproval would not remove existing
State requirements, nor dees it

* substitute a new Federal requirement.

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the U.S. Court of
Appeals for the appropriate circuit by
January 27, 1995. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be

challenged later in proceedings to
enforce its requirements. (Sce section
307(b)(2).)

Executive Order 12866

Under Executive Order 12866 (58 FR
51735 (October 4,1993)), the EPA must
determine whether the regulatory action
is “significant”, and therefore subject 1o
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. It has been
determined that this rule isnota
“significant regulatory action” under
the terms of Executive Order 12868, and
is therefore not subject to OMB review,

List of Subjecis in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Volatile organic
compounds.

Dated: November 21, 1994,
Carol M. Browner,
Administrator.

40 CFR part 52 is amended as follows

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q,

Subpart SS—Texas

2. Section 52.2308 is added to read as
follows:

§52.2308 Area-wide nitrogen oxides (NOx)
‘exemptions.

(a) The Texas Natural Resource
Conservation Commission (TNRCC)
submitfed to the EPA on June 17, 1994,
a petition requesting that the Dallas
ozone nonattainment area be exempted
from the NOx control requirements of
section 182(f) of the Clean Air Act
(CAA) as amended in-1990. The Dallas .
nonattainment area consists of Dallas,
Tarrant, Denton, and Collin counties.
The exemption request was based on 4
photochemical grid modeling which
shows that the Dallas nonattainment
area would attain the National Ambient
Air Quality Standards (NAAQS) for
ozone by the CAA mandated deadline
without the implementation of the
additional NOx controls required under
section 182(f); On November 21, 1994,
the EPA conditionally approved this
exemption request, conditioned upon
the EPA approving the modeling portion
of the Dallas attainment demonstration
SIP.

(b) The TNRCC submitted to the EPA
on June 17, 1994, a petition requesting
that the El Paso ozone nonattainment
area be exempted from the NOx control
requirenients of section 182(f) of the
Clean Air Act (CAA) as amended in
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1990. The El Pas®honattainment area
consists of El Paso county, and shares a
common airshed with Juarez, Mexico.
The exemption request was based on a
photochemical grid modeling which
shows that the El Paso nonattainment
area would attain the NAAQS for ozone
by the CAA mandated deadline without
the implementation of the additional
NOx controls required under section
182(f), but for emissions emanating from
Mexico. On November 21, 1994, the

EPA conditionally approved this
exemption request, conditioned upon
the EPA approving the modeling portion
of the El Paso attainment demonstration
SIP.

[FR Doc. 94-29195 Filed 11-25-94; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 80
[AMS—FRL-5113-5)
RIN 2060-AE60

Regulation of Fueis and Fuel
Additives: Renewable Oxygenate
Requirements for Reformulated
Gasoline

AGENCY: Environmental Protection
Agency.
ACTION: Notice of judicial stay

SUMMARY: In the 1990 amendments to
the Clean’Air Act (the Act), Congress
required that the Environmental
Protection Agency (EPA) promulgate
regulations requiring the sale of
reformulated gasoline (RFG) in certain
ozone nonattainment areas and
restricting the sale of non-reformulated,
or conventional, gasoline. EPA issued a
final rule for reformulated and
conventional gasoline on December 15,
1993. On June 30, 1994, EPA revised
these regulations to require that a
certain minimum amount of the
oxygenates used in reformulated
gasoline be from renewable sources.

A petition to review the renewable
oxvgenate requirements was filed with
the Court of Appeals for the District of
Columbia Circuit, and petitioners
sought a stay of the renewable
oxygenate requirements pending
judicial review. On September 13, 1994,
the court granted petitioners’ request
and stayed these requirements pending
review.

DATES: Effective September 13, 1994, the
amendments to 40 CFR part 80
published on August 2, 1994 (59 FR
39258) are stayed.

ADDRESSES: Materials relevant to the
renewable oxygenate final rule are
contained in Public Docket A-93-49,

located at Room M 1500, Waterside Mall
(ground floor), U.S. Environmental
Protection Agency, 401 M Street SW.,
Washington, DC 20460. Information
relevant to this rulemaking may also be
found in dockets A-91-02 and A-92-
12, which are hereby incorporated by
reference into docket A—93—49 for the
purposes of this rulemaking. The docket
may be inspected from 8 a.m. until 4
p.m. Monday through Friday. A
reasonable fee may be charged by EPA
for copying docket materials.

FOR FURTHER INFORMATION CONTACT: Ann
Marie Cooney, Office of Mobile Sources,
Field Operations and Support Division,
Code 6406], U.S.EPA, 401 M Street,
S.W., Washington D.C., 20460, tel. (202)
233-9013.

SUPPLEMENTARY INFORMATION: On June
30, 1994, EPA issued a final rule
revising the regulations for the
reformulated gasoline program.! That
final rule establishes a performance
standard for each refiner and importer
of reformulated gasoline, requiring that
a specified percentage of the oxygen
content of their reformulated gasoline be
from renewable oxygenates. The
renewable oxygenate requirement is to
be phased-in such that 15 percent of the
oxygen content of the reformulated
gasoline would have to be from
renewable oxygenates in 1995,
increasing to 30 percent in 1996. The
requirement was set as an annual
average requirement, with provisions for
credit generation and transfer between
refiners and importers.

On July 13, 1994 the American
Petroleum Institute (API) and the
National Petroleum Refiners Association
(NPRA) filed a petition for review of
these requirements in the United States
Court of Appeals for the District of
Columbia, under section 307(b) of the
Clean Air Act. APl and NPRA v. EPA,
No. 94-1502. Petitioners subsequently
filed a motion for a stay pending
judicial review, and a motion for
summary reversal or in the alternative
for expedited consideration of the
petition for review.

On September 13, 1994 the court
granted petitioners’ motion for a stay
pending judicial review. At the same
time, the court denied petitioners’
motion for summary reversal and
expedited the schedule for judicial
review. The court set a briefing schedule
requiring completion of all briefing by
January 12, 1995, and directed that the
clerk set oral argument on the first
available time after that date.

Given the expedited schedule for
judicial review, EPA believes that the

Y59 FR 39258 (August 2, 1995},

court might issue a decision as early as
the spring of 1995, although it could be
later. In light of this schedule, and the
upcoming beginning of the reformulated
gasoline program, EPA believes it would
be useful to provide certain basic
information for all interested parties.

First, it is important to note that the
judicial stay only affects that part of the
reformulated gasoline program relating
to the required use of renewable
oxygenates. It does not affect any other
aspect of either the reformulated
gasoline or conventional gasoline
programs. The reformulated gasoline
regulations will go into effect December
1, 1994, and the conventional gasoline
regulations on January 1, 1995. The
judicial stay only affects the regulations
issued on June 30, 1994—all other
regulations for reformulated and
conventional gasoline will go into effect
as previously announced.

Second, if EPA’s renewable oxygenate
regulations are upheld on judicial
review, EPA would expect to implement
the renewable oxygenate program as
expeditiously as practical. EPA would
try to implement the program in a way
that maximizes its benefits, taking into
consideration various factors such as the
benefits that would have been achieved
absent a stay, the amount of renewable
oxygenates voluntarily used in
reformulated-gasoline during the
pendency of the stay, and other issues
relevant to implementation of the
program.

EPA cannot, at this time, decide
exactly how it will implement the
renewable oxygenate program if it
prevails on judicial review. The limits
on EPA's discretion and the
implementation options reasonably
available will depend in large part on
the facts and circumstances then in
existence, as well as the timing and
actual terms of the court’s decision, to
the extent it addresses implementation
issues. However, to the extent feasible,
EPA will at that time evaluate various
options and will seriously consider
providing credits to refiners and
importers who voluntarily use
renewable oxygenates during the term of
the judicial stay.

Dated: November 14, 1994.

Mary D. Nichols,

Assistant Administrator for Airand
Radiation.

|[FR Doc. 94-29152 Filed 11-25-94; 8:45 am)
BILLING CODE 6560-50-P
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40 CFR Parts 712 and 716
[OPPTS-82044; FRL-4914-5]
Preliminary Assessment Information

and Health and Safety Data Reporting;
Addition of Chemicals

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Interagency Testing
Committee (ITC) in its 34th Report to
EPA revised the Toxic Substances
Control Act (TSCA) Section 4(e) Priority
List by recommending for health effects
testing ethyl tert-butyl ether (ETBE)
(CAS No. 637-92-3) and tert-amyl
methyl ether (TAME) (CAS No. 99405~
8). The ITC recommendations must be
given priority consideration by EPA in
promulgating test rules, EPA is adding
these two chemical substances to two
model information-gathering rules: the
TSCA Section 8(a) Preliminary
Assessment Information Rule (PAIR)
and the TSCA Section 8(d) Health and
Safety Data Reporting Rule. These
model rules will require: Manufacturers
and importers of the substances
identified herein to report certain
production, use, and exposure-related
information, and manufacturers,
importers, and processors of the listed
substances to report unpublished health
and safety data to EPA.

EFFECTIVE DATE: This rule will become
effective on December 28, 1994.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director, TSCA
Environmental Assistance Division
{7408), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 401 M St., SW., Rm. E-543,
Washington, DC 20460, Telephone:
(202) 554-1404, TDD: (202) 554-0551.
SUPPLEMENTARY INFORMATION: This rule
adds ETBE and TAME to the PAIR and
the section 8(d) Health and Safety Data
Reporting Rule. Manufacturers,
importers, and processors of these
chemicals will be required to report
unpublished health and safety data, and
manufacturers and importers will be
required to report end use, exposure,
and production volume data to EPA.
Because the ITC has expressed no need
for ecological effects information for the
substances being added to the section
8(d) rule via this action, EPA is not
requiring the reporting of these data for
the subject substances under the section
8(d) rule.

I. Background

Section 4(e) of TSCA established the
ITC and authorized it to recommend to
EPA chemical substances and mixtures

(chemicals) to be given priority
consideration in proposing test rules
under section 4. For some of these
chemicals, the ITC may designate that
EPA must respond to its
recommendations within 12 months. In
this time, EPA must either initiate a
rulemaking to test the chemical or
publish in the Federal Register its
reasons for not doing so.

On May 17, 1994.%1’1’\ announced the
receipt of the 34th Report of the ITC,
and it was then published in the
Federal Register of July 13, 1994 (59 FR
35720). The 34th Report revises the
Committee's priority list of chemicals by
recommending ETBE and TAME to the
section 4(e) priority list.

This rule adds ETBE and TAME to the
PAIR and the section 8(d) Health and
Safety Data Reporting Rule. These two
rules are model information gathering
rules which assist the ITC in making
testing recommendations and aid EPA
in responding to the ITC
recommendations.

EPA issued the PAIR under section
8(a) of TSCA (15 U.S.C. 2607(a)), and it
is codified at 40 CFR part 712. This
model section 8(a) rule establishes
standard reporting requirements for
manufacturers and importers of the
chemicals listed in the rule at 40 CFR
712,30. These manufacturers and
importers are required to submit a one-
time report on general volume, end use,
and exposure-related information using
the Preliminary Assessment Information
Manufacturer’s Report (EPA Form 7710~
35).

EPA uses this model section 8(a) rule
to gather current information on
chemicals of concern quickly. EPA
issued the model Health and Safety Data
Reporting Rule under section 8(d) of
TSCA (15 U.S.C. 2607(d)), and it is
codified at 40 CFR part 716. The section
8(d) model fule requires past, current,
and prospective manufacturers,
importers, and processors of listed
chemicals to submit to EPA copies and
lists of unpublished health and safety
studies on the listed chemicals that they
manufacture, import, or process. These
studies provide EPA with useful
information and have provided
significant support for EPA’s
decisionmaking under TSCA sections 4,
5.6, 8, and 9.

These model rules provide for the
automatic addition of ITC priority list
chemicals. Whenever EPA announces
the receipt of an ITC report, EPA may,
at the same time without further notice
and comment, amend the two model
information-gathering rules by adding
the recommended chemicals. The
amendment adding these chemicals to
the PAIR and the Health and Safety Data

Reporting Rule becom® effective 30
days after publication in the Federal
Register.

The reporting of ecological effects
data will not be required for ETBE and
TAME under the section 8(d) rule.
Because no member of the ITC has
expressed a need for these data, EPA
believes there is no need to collect this
information at this time.

I1. Chemicals To Be Added

In its 34th Report to EPA, the ITC
recommended ETBE and TAME for
health effects testing. EPA is adding
these two chemical substances to the
PAIR and the section 8{d) Health and
Safety Data Reporting Rule. The use of
ETBE and TAME to augment or
substitute for methyl tert-butyl ether
(MTBE) (CAS No. 1634-04—4) as fuel
oxygenates and the need for health
effects data for ETBE and TAME are of
concern to EPA and the ITC. For these
reasons, EPA is adding ETBE and TAML
to the section 8(d) rule to obtain data to
support EPA's ongoing assessments of
the potential hazards/risks posed by
these two substances.

Manufacturers, importers, and
processors of the two substances being
listed on the 8(d) rule by this action will
not be required to report ecological
effects data under the 8(d) rule for those
substances.

" III. Reporting Requirements

A, Preliminary Assessment Information
Rule

All persons who manufactured or
imported the chemical substances
named in this rule during their latest
complete corporate fiscal year must
submit a Preliminary Assessment
Information Manufacturer’s Report (EPA
Form No. 7710-35) for each
manufacturing or importing site at
which they manufactured or imported a
named substance. A separate form mus!
be completed for each substance and
submitted to the Agency no later than
February 27, 1995. Persons who have
previously and voluntarily submitted o
Manufacturer's Report to the ITC or EPA
may be able to submit a copy of the
original Report to EPA or to notify EPA
by letter of their desire to have this
voluntary submission acecepted in licu
of a current data submission. See
§ 712.30(a)(3).

Details of the reporting requirements,
the basis for exemptions, and a facsimile
of the reporting form, are provided in 40
CFR part 712. Copies of the form are
available from the TSCA Environmental
Assistance Division at the address listed
under FOR FURTHER INFORMATION
CONTACT.
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B. Health and Safety Data Reporting
Rule

Listed below are the general reporting
requirements of the section 8(d) model
rule.

1. Persons who, in the 10 years
preceding the date a substance is listed,
either have proposed to manufacture,
import, or process, or have
manufactured, imported, or processed,
the listed substance must submit to
EPA: A copy of each health and safety
study which is in their possession at the
time the substance is listed.

2. Persons who, at the time the
substance is listed, propose to
manufacture, import, or process; or are
manufacturing, importing, or processing
the listed substance must submit to
EPA:

a. A copy of each health and safety
study which is in their possession at the
time the substance is listed.

b. A list of health and safety studies
known to them but not in their
possession at the time the substance is
listed,

c. A list of health and safety studies
that are ongoing at the time the
substance is listed and are being
conducted by or for them.

d. A list of each health and safety
study that is initiated after the date the
substance is listed and is conducted by
or for them.

e. A copy of each health and safety
study that was previously listed as
ongoing or subsequently initiated and is
now complete—regardless of
completion date.

3. Persons who, after the time the
substance is listed, propose to
manufacture, import, or process the
listed substance must submit to EPA:

a. A copy of each health and safety
study which is in their possession at the
time they propose to manufacture,
import, or process the listed substance,

b. A list of health and safety studies
known to them but not in their
possession at the time they propose to
manufacture, import, or process the
listed substance.

c. A list of health and safety studies
t are ongoing at the time they
e 1o manufacture, import, or
process the listed substance, and are

ing conducted by or for them,

A list of each health and safety

y that is initiated after the time they

posglo !Il{!ﬂﬂf{iClUl’(), iﬂlp()l'l, or
process the listed substance, and is
conducted by or for them.
¢. A copy of each health and safety
tudy that was previously listed as
ngoing or subsequently initiated and is
ow conmiplete—regardless of the
completion date,

The bulk of reporting is required at
the time the substance is listed. Persons
described in categories 1 and 2 do all or
most of their health and safety data
reporting at the start of the reporting
period. The remaining reporting
requirements, specifically categories

2(d), 2(e), and 3, continue prospectively.

Detailed guidance for reporting
unpublished health and safety data is
provided in the Federal Register of
September 15, 1986 (51 FR 32720). Also
found there are explanations of the
reporting exemptions.

C. Submission of PAIR Reports and
Section 8{d) Studies

PAIR reports and section 8{d) health
and safety studies must be sent to:

TSCA Document Processing Center
(7407}, Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460, ATTN: (insert either PAIR or
8(d) Reporting).

D. Removal of Chemical Substances
from the Rules

Any person who believes that section
8(a) or 8(d) reporting required by this
rule is unwarranted, should promptly
submit to EPA in detail the reasons for
that belief. EPA, in its discretion, may
remove the substance from this rule for
good cause (40 CFR 712.30 and
716.105). When withdrawing a
substance from the rule, EPA will issue
a rule amendment for publication in the
Federal Register.

IV. Release of Aggregate Data

EPA will follow procedures for the
release of aggregate statistics as
prescribed in the Federal Register
notice of June 13, 1983 (48 FR 27041).
Included in the notice are procedures
for requesting exemptions from the
release of aggregate data: Exemption
requests concerning the release of
aggregate data on any chemical
substance must be received by EPA no
later than February 27, 1995,

V. Economic Analysis

A. Preliminary Assessment Information
Rule :

EPA estimates the PAIR reporting cost
of this rule is $14,072. To calculate this
figure, EPA used information from a
variety of published sources as well as
information from OPPTS"s Risk
Management 1 (RM1) reports on similar
chemicals to generate a list of five firms
that manufacture and/or import the two
chemicals at a total of eight sites. The
published sources used include: SRI
International’s Directory of Chemical
Producers, Chemical Econnomics
Handbaok, and Specialty Chemicals;

other multi-client studies; the U.S.
International Trade Commission's
Synthetic Organic Chemicals; and
company product literature. An
unknown number of the businesses
affected by the addition of the chemicals
to the Priority List may qualify as a
small business as defined in 40 CFR
712.25(c). However, for this analysis it
is assumed that all firms identified will
report. Therefore, EPA expects five
firms to generate a total of eight reports
(some sites produce both of the
chemicals).

Reporting Costs (dollars)
(a) 8 reports estimated at $924 per report
=$7,392
{b) 8 sites at $835 per site = $6,680
Total Cost = $14,072
Mean cost per site = $14,072/8 sites =
$1,759
Mean cost per firm = $14,072/5 firms =
$2,814
Mean cost per report = $14,072/8
reports = $1,759

Reporting Burden (hours)
{a) Rule familiarization: 18 hours/site x
8 sites = 144
(b) Reporting: 16 hours/report x 8
reports = 128
Total burden hours = 272
Average burden per site = 272 hours/8
sites = 34
Average burden per firm = 272 hours/
5 firms = 55
Average burden per firm = 272 hours/
8 reports = 34

EPA Costs (dollars)
Processing cost = 8 reports x $95/report
= $760

B. Health and Safety Data Reporting
Rule

EPA estimates the total reporting costs
for establishing section 8(d) reporting
requirements for the two chemicals will
be $10,353. This cost estimate is high
because the Agency is uncertain about
the likely number of respondents to the
rule. Although EPA has used the best
available data to make its economic
projections, much of the information is
based upon the 1986 TSCA Inventory
Update and secondary information from
industry sources. Therefore, EPA tends
to overestimate rather than
underestimate reporting burden.

The estimated reporting costs are
broken down as follows:

Initial corporate review $ 2,080
Site identification 1,248
File searches at site 2,829
Photocopying existing studies 428

Title listing 29

Managerial review for CBI 2,565
Reporting on newly-initiated stud-
ies 54.52
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Submissions after initial reporting
period
Total

970.80
$10,353

Reporting Burden (hours)
(a) Initial review: 2 hours/firm x 15
firms = 30 hrs
(b) Reporting: 10.26 hours/firm x 15
firms = 154 hrs
Total reporting burden hours = 184 hrs

VI. Rulemaking Record

The following documents constitute
the record for this rule (docket control
number OPPTS-82044). All of these
documents are available to the public in
the TSCA Nonconfidential Information
Center (NCIC), formerly the TSCA
Public Docket Office, from 12 noon to 4
p.m., Monday through Friday, excluding
legal holidays. The NCIC is located at
EPA Headquarters, Rm. NE-B607, 401
M St., SW., Washington, DC 20460.

1. This final rule.

2. The economic analysis for this rule.

3. The Thirty-fourth Report of the ITC.

VII. Regulatory Assessment
Requirements

A. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “‘significant™ and therefore
subject to review by the Office of
Management and Budget (OMB) and the
requirements of the Executive Order.
Under section 3(f), the order defines a
“significant regulatory action' as an
action that is likely to result in a rule
(1) having an annual effect on the
economy of $100 million or more, or

adversely and materially affecting a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local or
tribal governments of communities (also
referred to as “economically
significant’); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in this Executive
Order.

Pursuant to the terms of this
Executive Order, it has been determined
that this rule is not “significant” and is
therefore not subject to OMB review.

B. Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by OMB under the
provisions of the Paperwork Reduction
Act of 1980, 44 U.S.C. 3501 et seq. and
have been assigned OMB control
numbers 2070-0054 for PAIR reporting
and 2070-0004 for TSCA section 8(d)
reporting.

Public reporting burden for this
collection of information is estimated to
average 34 hours for PAIR per response
and 8.2 hours for section 8(d), including
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to |
Chief, Information Policy Branch, 2131,
U.S. Environmental Protection Agency,
401 M St., SW., Washington, DC 20460,
and to the Office of Information and l
Regulatory Affairs, Office of 1
Management and Budget, Washington, |
DC 20503, marked “*Attention: Desk
Officer for EPA." ‘

List of Subjects in 40 CFR Parts 712 an(

716 .
Environmental protection, Chemicals,

Hazardous substances, Health and safey
data, Reporting and recordkeeping
requirements.

Dated: November 8, 1994.
Charles M. Auer,

Director, Chemical Control Division, Office
of Pollution Prevention and Toxics.

Therefore, 40 CFR Chapter I is
amended as follows:

PART 712—[AMENDED)

1. In part 712:

a. The authority citation for part 712
continues to read as follows:

Authority: 15 U.S.C. 2607(a).

b. Section 712.30(w) is amended by
adding in CAS number sequence two
chemicals to the listto read as follows:

§712.30 Chemical lists and reporting
periods. }

- * -~ -~ ~

(\V) RS RLY

CAS No.

Substance

Effective date Reporting date

637-92-3

994-05-8

Ethyl tert-buty! ether

Tert-amyl methy! ether

12/28/94

12/28/94

~ * * * *

PART 716—[AMENDED]

2, In part 716: ¢

a. The authority citation for part 716
continues to read as follows:

Authority: 15 U.S.C. 2607(d).

b. Section 716.120(a) is amended by
adding in CAS number sequence two
chemicals to the list to read as follows:

§716.120 Substances and listed mixtures
to which this subpart applies.

- = * L] »

(d} . » L3
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Substance

Special exemptions

' Effective date

Sunset date

Ethyl-tert-butyl ether

Tert-amyl methyl ether

§716.20(b)(3) applies

§716.20(b)(3) applies

12/28/84 12/28/04

12/28/54 12/28/04

[FR Doc. 94-29148 Filed 11-25-94; 8:45 am])
BILLING CODE 6560-50-F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7117]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (100-year) flood elevations is
appropriate because of new scientific or
technical data. New flood insurance
premium rates will be calculated from
the modified base (100-year) flood
elevations for new buildings and their
contents,
pATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) in effect
rior to this determination for each
listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Associate Director, Mitigation
Directorate, reconsider the changes. The
modified elevations may be changed
during the 90-day period.

ADDRESSES: The modified base (100-
vear) flood elevations for each
community are available for inspection
at the office of the Chief Executive
Officer of each community. The
respective addresses are listed in the
following table.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
ldentification Branch, Mitigation
Directorate, 500 C Street, SW,
\\';lshingt()n. DC 20472, (202) 646-2756.

SUPPLEMENTARY INFORMATION: The
modified base (100-year) flood
elevations are not listed for each
community in this interim rule.
However, the address of the Chief
Executive Officer of the community
where the modified base (100-year)
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based-upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C, 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base (100-year) flood
elevations are the basis for the
floodplain management measures that
the community is required to either
adopt or to show evidence of being
already in effect in order to qualify or
to remain qualified for participation in
the National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

Thijs rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has

been prepared.

Regulatory Flexibility Act

The Associate Director, Mitigation
Directorate, certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because
modified base (100-vear) flood
elevations are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED)

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.5.C.’4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.. p. 376.

§65.4 [Amended]

2. The'tables published under the
authority of § 65.4 are amended as
follows:
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State and county
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Location

Alaska: Unorganized
borough.

California: Contra
Costa

Colorado: El Paso

Colorado: El Paso

Colorado: Douglas

Colorado: El Paso

Colorado: Boulder

Colorado: Douglas

Hawaii: Maui

Idaho: Ada

Idaho: Ada

Nevada: Washoe .........

Nevada: Washoe .......

Oklahoma: Muskogee .

Oklahoma: Muskogee .

Texas: Tarrant

Texas: Montgomery

Texas; ELPaso ............

Texas: Tarrant

Municipality of Anchor-
age.

City of Antioch ...

City of Colorado
Springs.

City of Colorado
Springs.

Unincorporated areas ..
Unincorporated areas ..

City of Longmont

Town of Parker ............

Unincorporated areas ..

Unincorporated areas ..

City of Meridian

City of Reno

Unincorporated areas ..

City of Muskogee ........

Unincorporated areas ..

City of Colleyville
City of Conroe ...cccw....

City of El Paso ............

City of Fort Worth

Dales and name of news-
paper where notice was
published

Chief executive officer
of community

Effective date
of modification

Commu-
nity No

July 11, 1994, July 18,
1994, Alaska Journal of
Commerce.

Sapt. 22, 1994, Sept. 29,
1994, Ledger-Post Dis-
palch.

Aug. 4, 1994, Aug. 11,
1994, Gazette Tele-
graph.

Sept. 8, 1994, Sept. 15,

Saept. 14, 1994, Sept. 21,
1884 Daily News-Press.

Sepl. 8, 1994, Sept. 15
1994, Gazette Tale-
graph.

Oct. 6, 1994, Oct. 13,
1994, Longmont Times
Call.

Sept. 14, 1594, Sept. 21,

Sept. 13, 1994, Sept. 20,
1994, Maui News.

Sept. 22, 1994, Sept. 29,
1994, Valley News.

Sept. 22, 1994, Sept. 29,
1994, Valley News.

Sept. 6, 1994, Sept. 13,
1994, Reno Gazette
Journal.

Sept. 6, 1994, Sept. 13,
1994, Reno Gazette
Journal.

Sept. 9, 1994, Sept. 16,
1994, Muskogee Daily
Phoenix.

Sept. 9, 1994, Sepl. 16,
1994, Muskogee Daily
Phoenix.

Sept. 8, 1994, Sept. 15,
1994, Colleyville News
and Times.

Sept. 23, 1984, Sept. 30,
1994, Conroe Courier.

Aug. 5, 1994, Aug. 12,
1994, Gazetie Tele-
graph.

Sept. 23, 1994, Sept. 30,
1994, Fort Worth Star
Telegram.

1994 Gazette Telegraph.

1994, Daily News-Press.

Hon. Tom Fink, Mayor, Municipal-
ity of Anchorage, P.O. Box
196650, Anchorage, AK 89519-
6650.

Hon. Joel Keller, Mayor, City of
Antioch, P.O. Box 130, Antioch,
CA 84508.

Hon. Robert Isaac, Mayor, City of
Colorado  Springs, P.O. Box
1675, Colorado Springs, CO
80901-1575.

Hon. Robert Isaac, Mayor, City of
Colorado Springs, P.O. Box
1575, Colorado Springs, CO
80901-1575.

Ms. M. Michael Cooke, Chair-
person, Douglas County Board
of Commissioners, 101 Third
Straet, Castle Rock, CO 80104.

Hon. Jeri Howells, Chairperson, El
Paso County Board of Commis-
sioners, 27 East Vermijo, Colo-
rado Springs, CO 80903.

Hon. Leona Stoecker, Mayor, City
of Longmont, 829 Panorama
Circle, CO 80501.

Hon. Greg Lopez, Mayor, Town of
Parker, 20120 East Main Street,
Parker, CO 80134,

Hon. Linda Crockett Lingle, Mayor,
County of Maui, 200 South High
Street, Wailuku, Maui, HI 96793.

Hon. Vern Bisterfeidt, Chairman,
Ada County Board of Commis-
sioners, 650 Main Street, Boise,
ID 83702.

Hon. Grant P. Kingsford, Mayor,
City of Meridian, 33 East Idaho
Avenue, Meridian, 1D 83642,

Hon. Pete Sferrazza, Mayor, City
of Reno, P.O. Box 1900, Reno,
NV 89505,

Hon. Diane Cornwall, Chairperson,
Washoa County Board of Com-
missioners, P.O. Box 11130,
Reno, NV 88520.

Hon, Kathy Hewitt, Mayor, City of
Muskogee, P.O. Box 1927,
Muskogee, OK 74402. &

Hon. Gene Bullard, Chairman,
Muskogee County Board of
Commissioners, P.O. Box 2307,
Muskogee, OK 74401,

Hon. Cheryl Feigel, Mayor, City of
Colleyville, P.O. Box 185,
Colleyville, TX 76034.

Hon. Carter Moore, Mayor, City of
Conroe, P.O. Box 3068, Conroe,
TX 77305.

Hon. Larry Francis. Mayor, City. of
El Paso, Two Civic Center
Plaza, €l Paso, TX 78801-1196.

Hon. Kay Granger, Mayor, City of

Fort ‘Worth, 1000 Throckmorton

Street, Fort Worth, TX 76102-

6311.

June 17, 1994

Sept. 8, 1984 .

July 1, 1994 ..

Aug. 24, 1994

Aug. 29, 1994

Aug. 24, 1984

Sept. 1, 1994 .
Aug. 29, 1994
Aug, 22, 1994

Sept. 15, 1994

Sept. 15, 1894
Aug. 16, 1994

Aug. 16, 1994

Aug. 15, 1894

Aug. 15, 1994

Aug. 18, 1994
Sept. 6, 1994 .
June 23, 1994

Sept. 6, 1994 .

020005

060026

080060

080060

080049

080059

080027

080310

150003

160001

160180

320020

320019

400125

400491

480590

480596
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State and county Location

Dates and name of news-
paper where notice was
published

Chief executive officer
of community

Effective date
of modification

Commu-
nity No.

Texas: Harris

Texas: Collin City of Plano

Unincorporated areas ..

Sept. 1, 1994, Sept. 8,
1994, Houston Chronicle.

Sept. 7, 1994, Sept. 14,
1994, Dallas Morning
News.

of Plano,

Hon. Jon Lindsay, Harris County
Judge, Ninth Floor Courtroom,
1001 Preston, Suite 911, Hous-
ton TX 77002.

Hon. James N. Muns, Mayor, City

P.O. Box 860358,

Plano, TX 75086.

Aug. 15,1994 | 480287

Aug. 5, 1994 ..

(Catalog of Federal Domestic Assistance No,
83.100, "Flood Insurance.")

Dated: November 21, 1994.
Richard T. Moore,
Associate Director for Mitigation.
[FR Doc. 94-29221 Filed 11-25-94; 8;45 am]
BILLING CODE 6718-03-P

44 CFR Part 67

Final Fiood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Base (100-year) flood
elevations and modified base (100-year)
flood elevations are made final for the
communities listed below. The base
(100-year) flood elevations and modified
base flood elevations are the basis for
the floodplain management measures
that each community is required either
to adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NEIP).

EFFECTIVE DATES: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the FIRM
is available for inspection as indicated
on the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street, SW,
\Vashinglon, DC 20472, (202) 646-2756.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes final determinations listed below
of base flood elevations and modified
base flood elevations for each
community listed. The proposed base
flood elevations and proposed modified

base flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also *
published in the Federal Register.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60,

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule'is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director, Mitigation
Directorate, certifies that this rule is
exempt from the requirements of the
Regulatory Flexibility Act because final
or modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and are required to establish and
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735,

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778,

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
amended to read as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C, 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of § 67.11 are amended as
follows:

a#Depih n
feet
above

Source of ficoding and location gound
*Elevation

in feet
(NGVD).

CALIFORNIA

West Sacramento (City), Yolo County
(FEMA Docket No. 7083)
Sacramento River:
Approximately 36,000 feet downstream
of Tower Bridge
Approximately 26,000 feet downstream
of Tower Bridge
Approximately 13,500 feet downstream
of Tower Bridge
Approximately 4,000 feet upstream of
Tower Bridge
Approximately 1,500 jeet downstream
of Interstate 80
Deep Ponding: Approximatety 1,500 feet
north of the intersection of Enterpnse
Bouleyard and Lake Road
Yolo Bypas (Toe Drain): Approximatety
3500 feet downstream of Interstate
Highway 80/Interstate Highway 40
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Source of fooding and iecation

#Depittin
foed
above
ground

*Elevallo
in feat

{NGVD)

Sourta of flcoding and locaton

#Depth
fest

(NGVD)

Maps are available for Inspection at the
Department of Public Works, Commu-
nity Development Department, 1951
South River Road, West Sacramento,
California.

WASHINGTON

Normandy Park {City), King County
(FEMA Docket No. 7088)
Millor Creek:
At the private dnve located approxe
mately 260 feet above mouth
Al SW 175th Ptace .

Approximately 120 feet downstream of
tha Sewage Plamt North Access

Maps are available for inspection at the
Department of Planning, 801 Southwest
174th Street, Normandy Park, Washing-
ton.

Seatac (City), King County (FEMA
Docket No. 7088)

Miliar Craek:

At the culvert inlet just upstream of Des
Moines Way

Just upstream of South 106th Street ...,

At 12th Avenue South extended, at
Lake Reba Detention Pona Outlet

204
247

265

Scurca of hooaing and location

{NGVDL

At Lake Reba Detention Pond

Maps are avallable for inspection at the
Department of Public Works, 19215
28th Avenue South, Seatac, Washing-
ton.

vra

(Catalog of Federal Domestic Assistance N

83.100, "Flood Insurance,"’)
Dated: November 21, 1994,

Richard T. Moore,

Associate Director for Mitigation

[FR Doc. 94-29219 Filed 11-25-94! 8:45 ¢

BILLING CODE 8718-03-P-M
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Federal Register
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
ssuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
nle making prior to the adoption of the final

fules

SMALL BUSINESS ADMINISTRATION
13CFR Part 130
Small Business Development Centers

AGENCY: Small Business Administration.
ACTION: Proposed rule.

SUMMARY: The Small Business
Administration (SBA) is proposing
regulations governing the Small
Business Development Center (SBDC)
Program. Since the enactment of Pub. L.
96-302 and the establishment of the
program in 1980, the program has been
cperating under direct statutory
authority, without regulations. The SBA
is proposing these regulations to
establish a framework for effective and
efficient operation of the program.
DATES: Written comments should be
submitted on or before December 28,
1994

ADDRESSES: Comments should be,
submitted to: Johnnie L. Albertson,
Associate Administrator for Small
Business Development Centers (AA/
SBDCs), U.S. Small Business
Administration, 409 Third Street, SW,
Fifth Floor, Washington, DC 20416.

FOR FURTHER INFORMATION CONTACT:
Hardy Patten, Program Manager, (202)
205-6766.

SUPPLEMENTARY INFORMATION: The SBDC
Program, originally established in 1980,
is administered pursuant to Section 21
of the Small Business Act, 15 U.S.C.
b48. The SBDC program creates a
partnership between the SBA and
organizations operating the SBDC

net works. Together they provide
business development and technical
assistance to small businesses in order
{0 promote growth, expansion,
‘nnovation, increased productivity, and
Management improvement. The SBDC
Program has been operating under direct
Statutory authority without regulations.
The SBA is proposing these regulations
0 establish a framework for effective
énd efficient operation of the program.
Many of the provisions set forth in this
Proposed rule have arisen from

legislation. Others codify current
procedures utilized since the inception
of the program,

Section-by-Section Analysis

Proposed § 130.100 would serve as
the introduction, establishing the
overall objective of the SBDC program to
create a broader-based system of
assistance for the small business
community, and defining the
relationship between the SBA and the
organizations operating the SBDC
networks, known as tecipient
organizations. The program operates
under the general management and
oversight of the SBA, with recognition
that a partnership exists between the
SBA and the recipient organization for
the provision of assistance to the small
business community. That assistance is
delivered to the small business
community pursuant to a Cooperative
Agreement negotiated between the SBA
and the organization operating the
SBDC network.

Proposed § 130.110 would provide
definitions of terms relevant to the
SBDC program.

Proposed § 130.200 would set forth
those entities which, by statute, are
eligible to enter into a Cooperative
Agreement with the SBA for the
purpose of establishing or continuing
the operation of an SBDC network.

Proposed § 130.310 would provide
that the area of service for any SBDC
network is the state or portion of a state
in which it is located. When more than
one SBDC network is to be located in a
given state, the AA/SBDCs shall
determine the general geographic areas
to be served by each SBDC network in
that state.

Proposed § 130.320 would discuss the
location of participants in the SBDC
network, and proposed § 130.330 would
set forth the operating requirements for
the SBDC network.

Proposed § 130.340 would provide for
the establishment of State and National
Advisory Boards to advise, counsel, and
confer with SBDC directors.and the AA/
SBDCs on matters pertaining to the
operation of SBDC networks and the
national SBDC program.,

Proposed § 1:?0.350 would describe
the services to be provided by SBDC
networks to ensure convenient access
and effective service to small
businesses; including specialized
services such as international trade
assistance, rural development,

procurement assistance, capital
formation and technical assistance. It
would also place certain restrictions on
SBDC assistance. SBDCs would be
prohibited frorh making loans, servicing
loans or making credit decisions. SBDCs
would also be prohibited from making
credit recommendations, unless
authorized to do so by the
Administrator, or his or her designee.

Proposed § 130.360 would set forth
policy development responsibilities of
the SBA and performance
implementation responsibilities of the
SBDC Director.

Proposed § 130.400 would describe
the application process for both new
and continuing applicants. Pursuant to
§130.410, a new applicant organization
would be required to submit an original
and two copies of its application to the
SBA District Office covering the
geographic area in which the applicant
organization proposes to proyide
services.

Additionally, in order to insure
consistency with the current state plan
approved by SBA, an application for
initial funding would be required to
include a letter from the Governor, or
his or her designee, of the State in
which the applicant organization will
operate, or other evidence that it is not
inconsistent with such plan. No such
requirement would be imposed on
subsequent applications from current
operating SBDC organizations.

The section would further set forth
the information to be contained in the
application.

Proposed § 130.420 would set forth
annual application procedures for
applicants continuing in the program.
These would be set forth in the annual
Program Announcement, along with the
due date for submission of continuing
applications.

Section 130.430 would set forth the
three possible decisions in the
application process, approval,
conditional approval or rejection. The
section would further describe the right
of the SBA, in the event of a conditional
approval, to conditionally fund a
recipient organization for one or more
specified periods not exceeding one
Budget period.

Proposed § 130.440 would set-forth
the manner by which the maximum
amount of a grant is determined, as well
as the significant factors to be
considered in the allocation of national
SBDC funds.
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Proposed § 130.450 would delineate
the requirements concerning Matching
Funds. This section would explain that
a recipient organization must provide
total Matching Funds equal to the total
amount of the SBDC grant and all
amendments or modifications thereto.
The section would further detail
responsibilities for identification of all
sources of Matching Funds, including
cash and cash accounts, and set forth
types of sources which may not be used
as sources of Matching Funds. The
section would finally describe the ways
that overmatched amounts (Matching
Funds which exceed the required equal
match) may be utilized by the SBDC.

Proposed § 130.460 would delineate
the information to be included in the
proposal and in the budget justification
portion of an application. The section
would include descriptions of important
concepts and principles required to be
addressed by the applicant in the
proposed budget, including the
percentage of federal dollars which
must be allocated to Direct costs of
program delivery, the inclusion of
separate budgets and Indirect cost base
and rate agreements for the Lead Center
and all SBDC service providers,
principles for determining allowable
costs and expenses, limitations on the
use of federal dollars for lobbying
activities, salary guidelines for SBDC
Directors, subcenter Directors and staff
members and guidelines for
transportation and travel expenses. With
respect to Indirect cost base rates, the
section would provide that the service
provider's predetermined rate from
prior federal activity would be used,
and, in the event a service provider does
not already have a predetermined rate as
a result of dealings with another federal
agency, the manner in which the rate
shall be negotiated.

Proposed § 130.470 would describe
the activities and services for which an
SBDC may charge a fee.

Proposed § 130.480 would provide
that program income must be utilized to
accomplish program objectives and
would include directions concerning
reporting requirements and limitations
on the use of program income for
Matching Funds contributions.

Section 130.500 would provide that
federal dollars are transferred to the
SBDC through the SBA internal ‘“‘Letter
of Credit Replacement System”, and
would set forth the standard forms to be
utilized to draw down funds and to
report drawdowns and cash transactions
to the SBA.

Proposed § 130.600 would describe
the Cooperative Agreement entered into
between the recipient organization and
the SBA, as well as the procedures

established to resolve Disputes and
Conflicts.

Section 130.610 would describe the
general terms to be included in the
Cooperative Agreement.

Section 130.620 would provide the
procedure for amending or revising a
Cooperative Agreement due to changes
in the scope, work or funding of an
SBDC during the budget year, and
would set forth those changes which
require an amendment. The section
would further set forth those revisions
or changes which do not require an
amendment to the Cooperative
Agreement, such as budget revisions or
reallocations of funds in accordance
with applicable OMB circulars.

Proposed §§ 130.630, 130.640 and
130.650 would respectively set forth
Dispute resolution procedures, Conflict
resolution procedures and the non-
renewal procedure to be utilized by SBA
in the event of non-performance or poor
performance on the part of an SBDC.

Proposed § 130.700 would explain the
grounds and procedures for suspending
or terminating a recipient organization.
After the SBA has entered into a
Cooperative Agreement with a recipient
organization, the SBA would not
suspend or terminate any such
agreement unless the SBA provides the
recipient organizatjon with written
notification setting forth the reasons for
the proposed action and affording the
recipient organization an opportunity
for a hearing, appeal, or other
administrative proceeding under the
provisions of the Administrative
Procedure Act, 5 U.S.C. 553 et seq.

The general procedures that would be
applicable are contained in 13 CFR
143.43 and 143.44, Enforcement and
Termination for Convenience, Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments, and in OMB
Circular A-110, Attachment L,
Suspension and Termination
Procedures for Grants and Agreements
with Institutions of Higher Education,
Hospitals, and other Nonprofit
Organizations, Uniform Administrative
Requirements.

Proposed § 130.800 would explain
that the SBA would have the authority
to review and oversee the Cooperative
Agreement and ongoing operations of
the SBDC network. In addition, the SBA
would have the authority to make
programmatic and financial review
visits to Lead Centers and SBDC service
providers to analyze and assess training,
counseling and any other SBDC related
activities. Furthermore, an on-site
evaluation of an SBDC network would
be conducted by the SBA, with SBDC
participation, as required by law.-

Additionally, this section would
provide that the recordkeeping
requirements of the SBDC network shall
be as set forth in OMB Circulars A-128
and A-133.

Proposed § 130.830 would also state
that all audits are to be conducted in
accordance with provisions governing
audits contained in applicable OMB
Circulars.

Compliance With Executive Orders
12612, 12778 and 12866; Regulatory
Flexibility Act, 5 U.S.C. 601 et seq.; and
the Paperwork Reduction Act, 44 U.S.C,
ch. 35

The SBA certifies that this proposed
rule, if promulgated in final, would not
be considered a significant rule within
the meaning of Executive Order 12866
because it would not have an annual
economic effect in excess of $100
million, result in a major increase in
costs for individuals or governments, or
have a significant adverse effect on
competition. The SBA has made this
determination based upon the fact that
this proposed rule would establish
regulations which conform to the
existing parameters under which the
program is already functioning, Further
pursuant to Public Law 103-121, the
Departments of Commerce, Justice, and
State, the Judiciary, and the Related
Agencies Appropriations Act of 1994,
the total amount of funds designated for
the SBDC Program is $71,266,000.

For purposes of Executive Order
12612, the SBA certifies that this
proposed rule would have federalism
implications. As such, the SBA offers
the following Federalism Assessment.

This proposed rule would implement
Section 21 of the Small Business Act, 15
U.S.C. 648, and is designed to allow the
States participating in the SBDC
Program maximum policymaking and

‘administrative discretion within the

requirements of the law and sound
program management. In formulating
and implementing the policies
governing the SBDC Program set forth in
this proposed rule, the SBA has
encouraged the State participants to
develop their own methods of achieving
program objectives and has refrained, to
the maximum extent practicable, from
establishing uniform national
requirements for the program.

or purposes of Executive Order
12778, the SBA certifies that this
proposed rule is drafted, to the extent
practicable, in accordance with the
standards set forth in section 2 of that
Order.

For purposes of the Regulatory
Flexibility Act, the SBA certifies that
this proposed rule, if promulgated in
final, would not have a significant
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sconomic effect on-a substantial number
of small entities for the same reason that
it is not a significant rule.

For purposes of the Paperwork
Reduction Act, the SBA certifies that
this proposed rule, if promulgated in
final, would impose no new reporting or
recordkeeping requirements. This
proposed rule does, however, codify, at
§§ 130.800 through 130.830, paperwork
requirements previously cleared by the
Office of Management and Budget under
OMB control numbers 3245-0075 [SBA
Form 20, Nationa! Training Participant
Evaluation Questionnaire); 3245-0090
(SBA Project Officer's Checklist utilized
in monitoring the SBDC); 3245-0091
(SBA Form 631, Request for Counselling
Services); 32450108 (SBA Form 1062,
Management Assistance Control Record
itilized by the counsellor for each client
as a running record of counselling
activity); 3245-0123 (SBA Form 888,
Management Training Form completed
as a summary of a training event); 3245—
0169 (Standard Forms 269 and 272,
financial reporting forms completéd by
the SBDC); 3245-0183 (SBA Form 1419,
counselling evaluation form completed
by the client); and 3245-0221 (SBA
Form 1496, utilized in the SBDC on-site
review process).

List of Subjects in 13 CFR Part 130

Business development, Small
businesses, Small Business
Development Center (SBDC), Technical
4 551 stance:

For the reasons set out above, Title 13
of Code of Federal Regulations, Chapter
lis proposed to be amended by adding
anew Part 130 as follows:

PART 130—SMALL BUSINESS

DEVELOPMENT CENTERS

Se

130.100  Introduction

130.110  Definitions,

130.200  Entities eligible ta establish an
SBDC network.

110,300 Small Business Development
Cuenters (SBDCs). [Reserved]

130310 Area of service.
120 Location of dead center and SBDC
service providers.

130.330  Operating requirements,

130.350  SBDC Advisory Boards.

110750  SBDG services and restrictions on
SEIVICe.

130.360 Specific program responsibilities.

190500 - Application procedure. {Reserved]

130.410  Nesw applications.

130.420 Continuing applications.

130.430  Application decisions.

130.430  Maximum amount of grant.

130.450  Matching funds.

190460 Proposal preparation—Budget
Justification,

130470 Fees.

130.4580 Program income.

10.500  Funding: {Reserved)

130.510 - Transfer of funds,

130.600 Cooperative agreement. |Reserved}

130,610 . General terms.

130.620 . Amendments and revisions to
cooperative agreement.

130.630 Dispute resolution procedures.

130.640. Conflict resolution procedures,

130.650 Non-renewal procedures for non-
performance,

130.700 Suspension and termination causes
and procedures:

130.800 Owersight of the SBDC program.
{Reserved]

130.810 SBA review authority.

130.820 Recordkeeping requirements.

130.830 Audits and investigations.

Authority: Sections 5(b) (6) and [21) of the

Small Business Act, as amended, 15 U.S.C.

634(b)(6) and 648; Pub. L. 101-515, 101 Stat.

2101; Pub. L. 101-574, 104 Stat. 2814; Pub.

L. 102-366. 106 Stat. 986; and Pub. L, 102~

395, 106 Stat. 1828.

§130.100 Introduction.

(a) Objectives. (1) The overall
objective of the SBDC program is to
create a broad-based system of
assistance for the small business
community. To accomplish these
objectives, SBDCs link resources of the
Federal, State and local governments
with the resources of the educational
community and the private sector to
meet the specialized and complex needs
of the small business community.

(2) SBDCs are intended to be
responsive to local needs in providing
assistance to the small business
community as mutually identified by
the SBA Project Officer and the SBDC
Director.

(b) Overview. The SBDC program shall
be under the general management and
oversight of the SBA. However, in
keeping with the legislative authority
for the SBDC program, the SBA
recognizes that a partnership exists
between the SBA and the recipient
organization for the delivery of
assistance to the small business
community. Services shall be provided
pursuant-to a Cooperative Agreement.
The SBA shall also consuit with SBDC
Directors and recognized organizations
representing SBDCs in the formulation
of the annual Program Announcement
and the development of other program
guidelines.

(c) Incorperation of amended
references. All references in these
regulations to OMB Circulars, Standard
Operating Procedures, other SBA
regulations, and other sources of SBA
policy guidance are intended to
incorporate all ensuing changes or
amendments to such sources,

§130.110 Definitions.
(a) Applicant organization: The
eligible entity under § 130.200 which

applies for Federal funding to operate
an SBDC network.

- (b) Budget period: The 12-month
period in which expenditure obligations
are incurred by a SBDC. This period
must coincide with either the calendar
year or the Federal fiscal year.

(c) Cash match: Non-Federal funds
allocated specificaily to the operation of
the SBDC network equaling no less than
fifty percent of the Federal contribution.
Cash Match includes Direct costs
committed by the applicant or recipient
organization and SBDC service
providers, to the extent that such costs
are committed as part of the specific
line item Direct costs verified by their
certifying representative prior to
funding. As an example, Cash Match
would include non-Federal salaries and
fringe benefits paid to employees of the
SBDC. Cash Match does not include;

{1) Funds contributed from other
Federal sources;

(2) Program income or fees collected
from small businesses receiving
assistance; or

(3) Indirect costs, overhead costs or
in-kind contributions.

(d) Cognizant agency: The Federal
agency, other than the SBA, which has
established an indirect cost rate for
budgetary and funding purposes for a
recipient organization or sponsoring
SBDC organization. Normally, this is the
agency from which the organization has
its largest grant or receives its greatest
amourit of Federal funding. Once
established for an organization, its
Indirect cost rate is universal
throughout the Federal government.

(e) Conflict: For purposes of this part,
Conflict means all programmatic
disagreements, whether pre or post
award, between an applicant or
recipient organization and the SBA.

(f{) Cooperative agreement: The legal
instrument pursuant to the terms of
which the SBA awards Federal funds to
recipient organizations and recipient
organizations provide services to the
small business community. Cooperative
agreements are used because there is
substantial invelvement between the
funding agency and the recipient
organizations. It is also known at times
as a Notice of Award.

(g) Cosponsorship: A
“Cosponsorship’ as defined in and
governed by § 8{b)(1)(A) of the Small
Business Act, 15 U.S.C. 637(b)(1)(A),
and SBA’s Standard Operating
Procedures. ’

(h) Counseling: Individual advice,
guidance or instruction given to a
person or entity concerning the
formation, management, financing and
operation of small business enterprises.
Counseling may be provided by
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different modes of transmission,
including face-to-face, electronic media,
publications and video.

(i) Direct costs: ‘Direct costs™ as
defined in Office of Management and
Budget (OMB) Circular A-21, A-87 or
A-122, as appropriate. Under these
Circulars, SBDC recipient organizations
are required to allocate at least 80
percent of the Federal funds provided
through the Cooperative Agreement to
the Direct costs of program delivery.

(j) Dispute: For purposes of this part,
Dispute means any financial
disagreement arising between a
recipient organization and the SBA.

(}3 Full-time employee: An employee
of the recipient organization who is
assigned to the SBDC and who performs
work for it during the full customary
work week of the recipient organization.

(1) Grants/cooperative agreement
appeals committee: The SBA committee
responsible for, among other things,
resolving appeals arising from disputes
between an applicant or recipient
organization and the SBA. The
membership of the Committee and its
Chairperson are designated by the SBA
Administrator.

(m) Grants management specialist: An
individual in the SBA's Central Office
designated by the SBA Administrator to
be responsible for the financial review,
negotiation, award, and administration
of one or more SBDC Cooperative
Agreements.

(n) Host: See “Recipient
Organization',

(o) Indirect costs: "Indirect costs’! as
defined in Office of Management and
Budget (OMB) Circular A-21, A-87, or
A-122, as appropriate.

(p) In-kind contributions: Property,
facilities, services or other non-
monetary contributions from non-
Federal sources. Some examples of in-
kind contributions are donated printing,
supplies, or the value of volunteer
services (except that SCORE services
cannot be used as in-kind match). See
OMB Circular A-87, A-102, or A-110,
as appropriate.

(q) Key SBDC employee: Any
employee in the SBDC network having
managerial or budgetary control over the
activities of the Lead Center or its SBDC
service providers.

(r) Lead Center: The entity of the
SBDC network which administers and
operates the SBDC network. The Lead
Center may also provide assistance
directly to the small business
community.

(s) Lobbying: As applied to the
recipient organization of a Federal grant,
loan, or cooperative agreement,
“lobbying™ shall have the meaning
given in OMB Circulars A-21, A-87 and

A-122, and Pub. L. 101-121, section
319.

(t) Matching funds: The statutorily
required amount of non-Federal
contribution to SBDC project costs. In
the SBDC program, this required
amount is equal to the Federal
contribution. At least 50% of the
statutorily required matching funds
must be provided in the form of Cash
Match. The remaining 50% of the
statutorily required matching funds may
be provided through any allowable
combination of additional cash, in-kind
contributions, or indirect costs. Any
non-Federal contributions in excess of
the statutorily required amount are
considered Overmatched Amounts. No
portion of the matching funds may be
from Federal sources or be program
income or fees collected from clients or
attendees.

(u) Notice of award: See “‘Cooperative
agreement”’

(v) Overmatched amount: That
amount of indirect, in-kind or cash
contributions by the recipient
organization or by a third party to the
recipient organization which exceeds
the statutorily required non-Federal
contribution.

(w) Part-time employee: An employee
of the recipient organization who is
assigned to and who performs work for
the SBDC for less than the full
customary work week of the recipient
organization.

(x) Program announcement: The
SBA’s annual publication of items
which an applicant organization must
address in its application in order to be
considered for SBDC funding by the
SBA.

(v) Program income: Income earned or
received by the SBDC recipient
organization or SBDC subrecipient from
any SBDC supported activity as defined
in Attachment D of OMB Circular A-
100 and Attachment E of OMB Circular
A~102.

(z) Program manager: An individual
in the SBA's Central Office designated
by the AA/SBDC to oversee the
operations of one er more SBDCs.

(aa) Project officer: An individual
designated by the AA/SBDCs who
negotiates the annual Cooperative
Agreement and monitors the ongoing
operations of an SBDC.

(bb) Project period: The period of time
in which an SBDC actively participates
with the SBA in providing assistance to
the small business community served by
the SBDC. A project period begins on
the day of award and normally
continues over a number of budget
periods, in twelve (12) month
increments.

(cc) Proposal: The written submission
by a proposed or existing SBDC
explaining its projected SBDC activities
for an upcoming budget period and
requesting that the Small Business
Administration provide funding for use
in its operations.

(dd) Recipient organization: After
funding is approved and the applicant
enters into a Cooperative Agreement
with the SBA, the applicant
organization.becomes the recipient
organization. The recipient organization
receives the Federal funds and is
responsible for establishing the Lead
Center. The recipient organization is
also at times referred to as the Host.

(ee) SBDC: An abbreviated name for a
Small Business Development Center
network, created pursuant to § 21 of the
Small Business Act, 15 U.S.C. 648.

(ff) SBDC Director: The full-time
senior manager designated by each
recipient organization and approved by
the SBA.

(gg) SBDC network: The combination
of the Lead Center or recipient
organization, extension offices, satellite
locations, subcenters, and any other
directly affiliated entity officially
authorized to perform SBDC services.
An SBDC network may be statewide or,
in states having more than one recipient
organization, may be regional.

(hh) SBDC service providers: The term
used to describe all SBDC network
participants. This term would include
extension offices, satellite locations,
subcenters, and any other directly
affiliated entity officially authorized to
perform SBDC services as part of the
SBDC network.

(ii) Sponsoring SBDC organizations:
Organizations or entities which sponsor
SBDC service providers as part of the
SBDC network under a contract or
agreement with the recipient
organization.

(jj) Training: The process of teaching
individuals or entities in group sessions
concerning the formation, management,
financing and operation of small
business enterprises. Training methods
may include in-person group sessions or
other communication modes including
teleconferences, videos, publications
and electronic media.

(kk) Working days: All days except
Saturdays, Sundays and those holidays
designated in a Cooperative Agreement.

§130.200 Entities eligible to establish an
S$BDC network.

(a) The following entities are eligible
to enter into a Cooperative Agreement
with the Small Business Administration
for the purpose of establishing the
operation of an SBDC network:
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(1) Any public or private institution of
higher education;

(2) Any land-grant college or
university; P

(3) Any college or school of business,
engineering, commerce or agriculture;

(4) Any community or junior college;
or

(5) Any entity formed by two or more
of the above entities.

(b) In addition to the entities shown
in subparagraph (a) of this section, any
entity which was operating as a
recipient organization as of December
31, 1990, is eligible to continue to serve
as a recipient organization.

(c) Other SBDC service providers are
not required to meet the eligibility
requirements of a recipient organization.
However, the recipient organization
shall primarily utilize institutions of
higher education to provide services to
the small business community.

§130.300 Small Business Development
Centers (SBDCs). [Reserved]

§130.310 Area of service.

(a) Generally, the area of service for
any recipient organization shall be the
State in which it is located. In
exceptional circumstances, more than
one recipient organization may be
located in any State in which the AA/
SBDCs determines it is necessary or
beneficial to effectively implement the
program and to provide services to all
interested small businesses.

(b) Where more than one recipient
organization is to be located in a given
State, the AA/SBDCs shall determine in
writing the general geographic areas to
be served by each recipient organization
in that State. Such determination shall
be consistent with the State plan. Each
recipient organization shall provide
assistance and services to those small
businesses of the State located in the
general area to which it is assigned.

§130.320 Location of Lead Centers and
SBOC service providers. 2

(a) The facilities and staff of each
Lead Center and SBDC service provider
shall be located so as to provide
maximum accessibility and benefits to
the small businesses which the SEDC
network is intended to serve.

(b) Lead Centers and SBDC service
roviders should be organized and
located to serve the needs of the small
business community of the service area.

(c) The locations of the Lead Center
and the SBDC service providers will be
reviewed as a part of the application
review process for each budget period.
Addresses and telephone numbers of
existing or new locations shall be noted
in the annual application proposal.

(d) A request for approval of any
SBDC service provider not in the
application proposal which is to be
funded in whole or in part by Federal
funds must be submitted as an
amendment to the Cooperative
Agreement to the appropriate SBA
district office, and shall be processed
according to the procedures used for
approving amendments to applications.

§130.330 Operating Requirements.

{a) The Lead Center shall operate as
an independent entity within the state
or regional sponsoring organization.

(b) The Lead Center shall have a full-
time staff, including a full-time SBDC
Director.

(c) The Lead Center and other SBDC
service providers shall have a conflict of
interest policy applicable to their SBDC
consultants, employees, instructors and
volunteers.

(d) One-to-One counseling shall be
provided to small businesses without
charge.

(e) Training courses that respond to
the needs of the small business
community shall be provided
throughout the geographical area
serviced by the SBDC network.

(f) The Lead Center is responsible for
the overall management and
coordination of the SBDC network. The
administrative services the Lead Centers
are required to provide include, but are
not limited to: program development,
program managemertt, financial
management, reports management,
promotion and public relations,
program assessment and evaluation, and
internal quality control.

-(g) The SBDC network shall extend its
service to the publicon a
nondiscriminatory basis in accordance
with 13 CFR parts 112, 113 and 117 of
the Regulations issued by the SBA. 13
CFR parts 112, 113 and 117 require that
no person shall be excluded on the
grounds of age, color, handicap, marital
status, national origin, race, religion or
sex from participation in, be denied the
benefits of, or otherwise be subjected to
discrimination under any program or
activity for which the recipient
organization received Federal financial
assistance from the SBA.

(h) The Lead Center shall be open to
the public twelve months each year,
operating on a 40 hour week basis or
during the normal business hours of the
recipient organization. Anticipated
closures for holidays and other
organizational shutdowns shall be
included in the annual application
submitted by the SBDC. Emergency
closures shall be reported to the SBA
Project Officer as soon as is feasible.
Other SBDC service providers shall

operate during the normal business
hours of their sponsoring SBDC
organizations,

§130.340 SBDC Advisory Boards.

(a) State/Regional Advisory Boards.
(1) The Lead Center shall establish an
advisory board to advise, counsel, and
confer with the SBDC Director on
matters pertaining to the operation of
the SBDC network.

(2) The advisory board shall be
referred to as a State SBDC Advisory
Board in a State having only one
recipient organization.

(3) The advisory board shall be
referred to as a Regional SBDC Advisory
Board in a State having more than one
recipient organization.

(b) These boards shall represent the
entire service area and shall include,
among others, small business owners.

(c) New Lead Centers are required to
establish a State or Regional SBDC
Advisory Board no later than the second
budget period.

(d) A State or Regional SBDC
Advisory Board member may also be a
member of the National SBDC Advisory
Board.

(e) Travel of Advisory Board
Members. Travel of any Board member
for official Board activities may be paid
for out of the SBDC's budgeted funds.

() National SBDC Advisory Board. (1)
The SBA shall establish a National
SBDC Advisory Board consisting ‘of nine
members who are not part of the Federal
workforce, appointed by the SBA
Administrator. Three members of the
National SBDC Board shall be from
universities or their affiliates and six
shall be from small businesses or
associations representing small
businesses. All Board members serve
three year terms. Terms are staggered
with three Board members appointed
each year. The Administrator may also
appoint successors to fill unexpired
terms.

(2) The National SBDC Advisory
Board shall elect a Chairman and shdll
advise, counsel, and confer with the
SBA’s AA/SBDCs on policy matters
pertaining to the operation of the SBDC
program. The Board shall meet, with the
AA/SBDCs, at least semiannually at the
call of the Chairman.

§130.350 SBDC Services and Restrictions
on Service.

(a) General. The SBDC network shall
maximize accessibility to small
businesses by providing extension
services and utilizing satellite locations
when necessary. To the extent possible,
the SBDC shall make full use of other
Federal, State, and local government
programs that are concerned with aiding
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small business. Under the direction and
administration of the SBDC Director, the
SBDC network shall provide:

(1) Access to business analysts to
counsel, assist and inform small
business clients;

(2) Access to technology transfer
agents-to provide state-of-the-art
technology to small businesses;

(3) Access to information specialists
to assist in providing information
searches and referrals to small business;

(4) Access to part-time professional
specialists to conduct research or to
provide counseling assistance whenever
the need arises;

(5) Access to laboratory and adaptive
engineering facilities;

(6) Access to international trade
assistance; and

(7) Access to procurement assistance.

(b) Services. (1) The assistance
provided through the SBDC network
shall reflect local small business needs.
Services should be periodically assessed
and improved to keep pace with
changing small business needs. The
SBDC network shall provide prospective
and existing small business owners and
managers with comprehensive small
business assistance. These services may
include, but are not limited to, help
with financing, marketing, production,
organization, engineering and technical
problems, research and feasibility
studies. Special SBDC programs and
economic development activities may
include, but are not limited to advocacy,
technology assessment, transfer and
commercialization, international trade
centers and programs to encourage
exporting, business law information and
guidance, procurement assistance, rural
development, agribusiness, convention,
tourism and small business incubators,
SBDCs shall provide free one-on-one
counseling.”SBDCs may also sponsor or
cosponsor training for individuals
interested in going into a small business
or improving or expanding an existing
small business.

(2) SBDCs are encouraged to provide
financial counseling services that
increase a small business concem’s
access to capital. For example, SBDCs
are encouraged to assist small business
concerns in areas such as business plan
development, financial statement
preparation and analysis, and cash flow
preparation and analysis. These services
are considered ‘counseling” and shall
be provided to clients free of charge.

(c) Restrictions on SBDC assistance.

(1) SBDCs are not authorized to make
loans, service loans or make credit
decisions regarding the award of loans.
SBDCs are also prohibited from making
credit recommendations unless

specifically authorized to do so by the
Administrator, or his or her desigrnee.

(2) In assisting small businesses with
the preparation of financial packages,
SBDCs must ensure that their clients are
sufficiently involved in the process to
gain the knowledge to represent
themselves to the lending institution.
While the SBDCs may attend meetings
with lenders for the purpose of assisting
the client in the preparation of the
financial package, the SBDCs may not
take a direct role in representing clients
in loan negotiations.

(3) SB must ensure that their
clients know that any financial
packaging assistance provided does not
in any way guarantee receipt of a loan.

(4) In terms of SBA financial
assistance, SBDCs may assist in
completing forms for submitting loan
applications and may assist a client in
formulating a business plan and
preparing financial statements. A
representative of an SBDC may appear
before the SBA with an applicant for
SBA financial assistance. Unless
authorized by the Administrator with
respect to a specific program, an SBDC
may not advocate, recommend approval
or otherwise attempt in any manner to
influence the SBA to provide financial
assistance to any of its clients. In
addition, an SBDC cannot collect fees
for assisting a client in preparing an
application for SBA financial assistance.

d) Special emphasis groups. From
time to time, the SBA shall identify
special groups to be targeted for
assistance by SBA grantees, Support of
SBA special emphasis groups should be
negotiated each year as part of the
application proposal process and
included in the Cooperative Agreement
when appropriate. SBDCs shall
endeavor to serve small business owners
from all populations represented in the
geographic area served by the SBDC.

§ 130,360 Specific program
responsibilities.

(a} Policy development. The SBA shall
be responsible for the development of
policies relating to the management of
the national SBDC program and for the
development of practices to ensure
compliance with applicable laws,
regulations, OMB Circulars and
Executive Orders. For those policies and
practices directly affecting the operation
of an SBDC, the SBA should consult, to
the extent practicable, with recognized
organizations representing SBDCs to
ensure that the policies or practices
promote the effective and efficient
delivery of services to the small
business community by the SBDC.

(b) Responsibilities of the SBDC
Directors. Subject to SBA’s oversight

responsibilities, performance of the
Cooperative Agreement is the
responsibility of the SBDC Director. The
SBDC Director shall direct and monitor
the activities of the SBDC network to
ensure compliance with the law,
regulations, OMB Circulars, Executive
Orders and the terms and conditions of
the Cooperative Agreement. The SBDC
Director shall direct the programmatic
activities and financial affairs of the
SBDC network to deliver effective
services to the small business
community in the geographic region
included in the Cooperative Agreement.
The SBDC Director shall serve as the
recipient organization official
responsible for program
implementation, evaluation, and
program adjustments necessary to meet
the needs of the small business
community. The SBDC Director shall
have authority to make expenditures
under the Lead Center’s budget. SBDC
Directors may manage other programs in
addition to the SBDC Program as long as
these programs serve small businesses
and do not unnecessarily duplicate the
services provided through the
Cooperative Agreement with the SBA.
However, SBDC Directors may not
receive additional compensation from
these other programs for managing
them. The SBDC Director shall serve as
the principal contact point for all
matters involving the SBDC network.

§130.400 Application procedure.
[Reserved]

§130.410 New applications.

(a) When the SBA declines to renew
an existing recipient organization or the
recipient organization declines to
reapply, the SBA may accept
applications from other organizations
interested in becoming a recipient
organization. An eligible entity may
apply to participate in the Small
Business Development Center Program
by submitting an original and‘two
copies of an application to the SBA
district office covering the state or
portion of a state (when there is more
than one SBDC located or authorized in
a state) in which the applicant proposes
to provide services. The application
shall meet the requirements set forth in
Executive Order 12372. The application
shall indicate which officials are
authorized to amend the application
with regard to all or particular parts of
such application.

(b) An applicstion for the initial
funding of a new SBDC network must
include a letter by the Governor, or his
or her designee, of the State in which
the SBDC will operate, or other
evidence, confirming that the
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spplicant’s designation as an SBDC _,
would be consistent with the plan
adopted by the State government and
z-.pprl)\'cd by the SBA. No such
requirement is imposed on subsequent
applications from existing recipient
organizations,

(c) The application shall set forth the
eligible entity or entities operating or
proposing to operate in the SBDC
network; a list of the Lead Center and
SBDC service providers by name and
address; the geographic areas to be
serviced; the resources to be used; the
services that will be provided; the
method for delivering the services,.
including a description of how and to
what extent academie, private and
public resources will be used; a budget;
a listing of the proposed members of the
State or Regional Advisory Board and
other relevant information set forth in
the Program Announcement.

(d) The applicant should make every
effort to ensure an application is
complete when filed. Authorized SBA
officials may request that the applicant
amend an application. At any time, an
applicant or recipient organization may
file an amendment for the SBA's review
and approval. An amendment shall be
signed by the official of the applicant or
recipient organization authorized to do
so on the original application.

(¢) Upon written recommendation for
approval by the SBA District Director,
the proposal shall be submitted through
appropriate SBA channels to the AA/
SBDCs for review.,

§130.420 Continuing applications.

(a) The SBA shall announce the due
date for submission of all continuing
ipplications in an annual Program
\nnouncement. This Program
Announcement shall include a due date
for SBDCs funded on a Federal fiscal
year basis and a due date for SBDCs
funded on a calendar year basis. SBDCs
shall meet these due dates to receive
consideration of their application.
However, an extension may be granted
by the SBA Project Officer with the
concurrence of the Program Manager.

(b) Eligible entities shall submit an
original and two (2) copies of a proposal
10 the appropriate SBA district office
covering the state or portion of a state
(when there is more than one SBDC
located in a state) in which the
applicant proposes to continue to
provide service. .

(c) The propesal format shall
correspond to the annual SBDC Program
Announcement.

(d) The applicant should make every
“Hort to ensure an application is
tomplete when filed. Authorized SBA

officials may request that the applicant
amend an application.

(e) A timetable for appropriate SBA
review will be included as'a part of the
annual Program Announcement.

(f) A proposal shall be reviewed by
the SBA Project Officer in the SBA
district office.

(g) Upon written recommendation for
approval by the SBA District Director,
the proposal shall be submitted through
appropriate SBA channels to the AA/
SBDCs for review. Project Officers may
request further information to ensure
the proposal conforms to all
administrative, budgetary and
programmatic requirements of the
Program Announcement.

(h) The Otfice of SBDCs Grants
Management Specialist shall negotiate
and determine that all dollars
committed are reasonable, allowable
and allocable, to assure conformity of
the application with applicable
statutory, financial, and regulatory
requirements, and OMB Circulars. The
Crants Management Specialist may
request additional information or
amendments to the application prior to
issuing the Cooperative Agreement.

(i) At any time, an applicant or
recipient organization may file an
amendment for the SBA’s review'and
approval. An emendment shall be
signed by the official of the applicant or
recipient organization authorized to do
so on the original application.
Amendments must be reviewed and
incorporated into the Cooperative

* Agreement by the Central Office Grants

Management Specialist before they may
take effect.

§130.430 Application decisions.

{a) The AA/SBDCs or his or her
designee may approve, conditionally
approve, or reject any application or
amendment to an application. If the
application or amendment is rejected,
the AA/SBDCs shall communicate the
reasons for rejection simultaneously to
the applicant and any appropriate SBA
field office. If the approval is
conditional, the conditions shall be set
forth in the Cooperative Agréement.
Upon approval or conditional approval,
a Cooperative Agreement may be issued
by the Grants Management Specialist.

(b) In considering the application,
significant factors shall include:

(1) The ability of the applicant to
contribute Matching Funds; and

(2) For applicants who have been
previously funded, the quality of their
performance in the previous Budget
period.

(c) In the event of a conditional
approval, SBA reserves the right to
conditionally fund a recipient

organization for one or more specified
periods of time up to a maximum of one
Budget period in order to provide the
recipient organization with time to
resolve the conditions set forth in the
conditional approval. When the SBA
conditionally funds a recipient
organization, the specific conditions
and applicable remedies which must be
addressed will be set forth as special
terms and conditions in the Cooperative
Agreement. In the event the recipient
organization fails to resolve such
conditions to SBA's satisfaction within
the time period provided by SBA, SBA
has the right to determine not to
continue to fund the SBDC, subject to
the provisions of § 139.700(&).

§130.440 Maximum amount of grant.

No recipient of funds shall receive an
SBDC grant which would exceed the
greater of:

(a) The minimum statutory amount, or

(b) its pro rata share of all SBDC
grants as determined by the statutory
formula set forth in section 21(a)(4) of
the Small Business Act.

§130.450 Matching Funds.

(a) As a condition of any Cooperative
Agreement or amendment or
modification thereof, the recipient
organization must provide total
Matching Funds equal to the total
amount of the SBA funding and all
amendments or modifications thereof.

(b) All sources of Matching Funds
must be identified as specifically as
possible. In the case of cash, sources
shall be identified by name and account
number in the budget proposal and shall
be certified by an authorized official of
the recipient organization or by any
sponsoring SBDC organization
providing a Cash Match through a sub-
contract agreement. The account
containing such cash must be under the
direct management of the SBDC
Director, or, if provided by a sponsoring
SBDC organization, by its SBDC
employee. If the State is providing such
cash, and if the State appropriation
cycle permits, the recipient organization
must verify that sufficient funds will be
available prior to the use of Federal
dollars.

(c) The Grants Management Specialist
is responsible for determining Matching
Funds or Cash Match meet the
requirements of the statute and
appropriate OMB circulars.

d) Overmatched amounts. (1) SBDCs
are encouraged to furnish Overmatched
Amounts.

(2) Once approved as part of the
budget, any Overmatched Amount can
be applied to any additional Matching
Funds requirements that would he
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necessary in the case of a supplemental
funding increase received by the SBDC
during the budget period, as long as the
total Cash Match being provided by the
SBDC remains at 50% or more of the
total SBA funds provided during the
budget period.

(3) If used in the manner described in
paragraph (d)(2) of this section, such
Overmatched Amount is reclassified as
committed Matching Funds.

(4) Allowable Overmatched Amounts
which have not been used in the
manner described in paragraph (d)(2) of
this section may, with the approval of
the AA/SBDCs, be used as a credit to
offset any confirmed audit
disallowances applicable to the Budget
period in which the Overmatched
Amount exists, Offsetting funds shall be
considered to be used as Matching
Funds and are not again allowable as
Matching Funds for past or future
Budget periods.

(5) Overmatched Amounts applicable
to one Budget period cannot be used as
Matching Funds for a different Budget
period, except that Overmatched
Amounts applicable to one Budget
period may be used as a credit to offset
audit disallowances of the previous two
Budget periods only.

(6) Impermissible sources of Matching
Funds. Under no circumstances may the
following be used as sources of the
Matching Funds of the recipient
organization:

(i) Uncompensated student labor;

(ii) SCORE, ACE, or SBI volunteers;

(iii) Program income;

(iv) Funds or indirect or in-kind
contributions from any other Federal
program.

§130.460 Proposal preparation—Budget
justification.

(a) General requirements. The
proposal must include all items
required by the Program
Announcement. The AA/SBDCs shall
send the Program Announcement to
each SBDC immediately after issuance.

(b) Submission of budget justification.
The budget justification for the
upcoming Budget period must be
prepared and submitted (as a part of the
proposal package) to the SBA Project
Officer in the SBA district office by the
SBDC Director on behalf of the recipient
organization, or by the applicant
organization's authorized representative
in the case of a first time SBDC
application. The budget shall be
reviewed annually upon submission of
a renewal proposal and shall be
considered during the course of
negotiation of the renewal Cooperative
Agreement. All budgets are subject to

appropriation of the necessary funds by
Congress.

(1) Direct costs. Unless otherwise
provided for in applicable OMB
circulars, at least eighty percent (80%)
of any funding provided by SBA must
be allocated to Direct costs of program
delivery. In the event that all Indirect
costs are waived by the applicant
organization in order to meet the
Matching Funds requirement, one
hundred percent (100%) of the SBA
funding provided must be allocated to
program delivery. If some, but not all,
Indirect costs are waived to meet the
Matching Funds requirement, the lesser
of the following may be allocated as
Indirect costs of the program and
charged against SBDC funding provided
by SBA:

(i) Twenty percent (20%) of SBDC
funding provided to the recipient
organization by SBA, or

r%ii) The amount remaining after the
waived portion of Indirect costs is
subtracted from the total indirect costs.

(2) SBDC service provider costs. (i) As
a separate attachment to the budget, the
applicant organization shall include
separate budgets for all sub-contracted
SBDC service providers in conformity
with OMB financial requirements.
Applicable Indirect cost base and rate
agreements shall be included for the
Lead Center and all SBDC service
providers. The rate used shall be equal
to or less than the negotiated -
predetermined rate. If no such rate
exists, then one shall be negotiated
between the sponsoring SBDC
organization or SBDC service provider
and its Cognizant Agency. In the event
the sponsoring SBDC organization or
SBDC service provider does not have a
Cognizant Agency, the rate shall be
negotiated with the SBA Project Officer.
The rate shall be negotiated and agreed
upon in accordance with OMB Circular
A-21.

(ii) The amount of cash, in-kind
contributions and indirect costs for the
Lead Center and all sub-contracted
SBDC service providers shall be
indicated in accordance with OMB
financial requirements.

(iii) Expenses. (A) Cost principles.
Principles for determining allowable
costs are contained in OMB Circulars
A-21 (cost principles for grants,
contracts, and other agreements with
educational institutions), A-87, (cost
principles for programs administered by
State and local governments), and A—
122 (cost principles for nonprofit
organizations).

B) Costs associated with lobbying. No
portion of the Federal dollars received
by an SBDC may be used for lobbying
activities, either directly by the SBDC or

indirectly through outside
organizations, except those activities
permitted by the provisions of OMB
Circular A-122. Restrictions on and
reports of lobbying activities by the
SBDC recipient of a Federal grant, loan
or cooperative agreement shall be in
accordance with OMB Circulars A-21,
A-87, and A-122, Section 319 of Public
Law No. 101-121, and the annual

Pro Announcement,

(C) Salaries. (1) If an SBDC is based
in a university or college, the SBDC
Director’s salary should approximate the
average annualized salary of a full
professor in the school or department in
which the SBDC is located
organizationally (e.g., School of
Business, School of Engineering). The
salary of the subcenter Director should
approximate the average annualized
salary of an assistant professor in such
school or department.

(2) If an SBDC is based in an entity
other than a university or college, the
annualized salaries of the SBDC Director
and the subcenter Director should
approximate the average salaries of
parallel positions within the recipient
organization. Salaries for all other
positions within the SBDC shall be
established based upon the level of
responsibility, and shall be comparable
to salaries for similar positions in the
area served by the SBDC.

(3) Recruitment and salary increases
for SBDC Directors, subcenter Directors
and staff members shall conform to the
administrative policy of the recipient
organization.

D) Travel. Transportation costs shall
be at coach class; per diem rates,
including lodging, shall not exceed
those authorized by the written travel
policies of the Host. All travel must be
separately identified in the proposed
budget as planned in-State, planned out-
of-State, unplanned in-State or
unplanned out-of-State. In order for any
travel to be approved by the SBA, it
must be in accordance with the written
travel policies of the recipient
organization or the sponsoring SBDC
organization and directly attributable to
specific work of the SBDC or incurred
in the normal course of administration
of the program. All proposed travel by
the SBDC Director and the SBDC staff
must be reasonable, justified in writing,
and included in the SBDC's proposed
annual budget. Such justification must
indicate the estimated cost, number of
persons traveling, and the benefit to be
derived by the small business
community from the proposed travel. A
specific projected amount, based on past
experience where appropriate, must also
be included in the budget for any
unplanned travel. A justification in
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oreater detail shall be required for
unplanned out-of-State travel. Any
proposed unplanned out-of-State travel
that exceeds the approved budgeted
amount fortravel must be submitted to
the Project Officer for approval on a
case-by-case basis. Any such submission
must contain a written budget revision
and written narrative explaining the
need for-such travel and the relation of
such travel to the efficient operation of
the SBDC. Travel outside the United
States must have prior approval by the
AA/SBDCs on a case-by-case basis.

(E) Dues. Costs of membership in
business, technical, and professional
organizations shall be allowable
expenses. The use of Federal dollars in
payment of such dues shall be
permitted, provided that all such
payments are anticipated in the budget
proposal, approved by the SBA as
reasonable and comply with
§130.460(b)(2)(iii)(B).

§130.470 Fees.

SBDC clients may be charged a .
reasonable fee to cover program costs in
connection with training activities
sponsored or cosponsored by the SBDC,
or costs associated with approved
specialized services. Fees may not be
imposed for counseling, as defined in
§130.110(h).

§130.480 Program income,

(a) Treatment of program income for
recipient organizations or SBDC service
providers based in universities or
nonprofit organizations shall be subject
to the provisions of Attachment D of
OMB Circular A-110. Treatment of
program income for recipient
organizations or SBDC service providers
based in State or local governments
shall be subject to the provisions of § 7/e
and Attachment E of OMB Circular A-
102 and 13 CFR 143.25.

(b) Program income, including any
interest earned on program income,
must be used to accomplish program
objectives. It cannot be used to satisfy
the requirements for Matching Funds.
Each SBDC must report in detail, on
Financial Reporting Form SF 269,
receipts and expenditures of program
Income, including any income received
through co-sponsored activities, A
harrative description of how program
income was used to accomplish
program objectives shall be included or
attached to the SF Form 269.

(c) The phrase “to accomplish
Program objectives' means expanding
the quantity or quality of services,
fesources or outreach provided by the
SBDC network. The Project Officer is
fesponsible for monitoring financial
¢xpenditures to ensure that program

objectives are being met. Any unused
program jncome will be carried over to
be utilized to further program objectives
in a subsequent Budget period,

§130.500 Funding. [Reserved]

§130.510 Transfer of funds.

(a) All SBDC Cooperative Agreements
will be funded through the SBA internal
“Letter of Credit Replacement System™
(LORS), formerly administered under
the Department of Treasury’s Letter of
Credit (LOC) system. The Standard
Forms 1193A and 1194 will be used to
establish and modify letters of credit.

(b) SBDCs shall utilize the Standard
Form 5805 in order to draw down
funds. It is critical that recipients “draw
down" only those funds required to
meet their estimated or actual expenses.
The frequency of drawdowns and the
amount of the cash-on-hand balance are
monitored by examining the Standard
Form 272 (Federal Cash Transactions
Report), submitted quarterly by the
recipient. Repeated drawdowns in
excess of immediate cash needs may
result in the cancellation of the LOC. In
the event any interest results from the
deposit of any drawdowns in an
interest-bearing account, SBDCs, other
than state government sponsored
SBDCs, must report and return such
interest annually to the SBA.

§130.600 Cooperative Agreement.
[Reserved]

§130.610 General Terms.

(a) Upon approval of the initial or
renewal application, the recipient
organization and the SBA shall enter
into a Cooperative Agreement. The
Cooperative Agreement shall set forth
the programmatic and fiscal
responsibilities of the recipient
organization and the SBA, and describe
the scope of the project to be funded as
well as the budget of the program year
covered by the Cooperative Agreement,

(b) Principles for determining
applicable administrative requirements
are contained in the following OMB
Circulars and are applicable to the
Cooperative Agreement: A-110 (for
programs administered by educational
institutions and nonprofit organizations)
and A-102 (for programs administered
by Stateand local governments).

§130.620 Revisions and amendments to
Cooperative Agreement.

(a) Requested revisions. A revision to
the Cooperative Agreement may be
requested in writing by the recipient
organization at any time during the
Agreement period. These revisions will
normally refate to changes in the scope,
work or funding during the specified

budget year. Any request for revision
must be submitted on an SF-424
“Application for Federal Assistance,
signed by the recipient organization’s
“authorized representative,” and
include a revised budget and budget
narrative, if applicable. Any revision to
the Cooperative Agreement must be
mutually agreed upon by the recipient
organization and the responsible SBA
district office and be approved by the
AA/SBDCs. All procedures for revisions
must conform to the requirements of the
applicable OMB Circular (See § 130.620
(b) and (c)).

(b) Revisions which require
amendment to Cooperative Agreement.
The Cooperative Agreement under the
section entitled *‘Prior Approval” shall
list the proposed actions which require
Project Officer concurrence, approval of
the AA/SBDCs and amendment of the
Cooperative Agreement. No application
for an amendment submitted after the
Cooperative Agreement has been issued
shall be effective until it is approved
and incorporated into the Cooperative
Agreement. Revisions which require
amendments shall include:

(1) Any change in project scope or
objectives;

(2) The addition or deletion of any
subgrants or contracts;

(3) The addition of any new budget
line items;

(4) Budget revisions and fund
reallocations which exceed the
limitations established by applicable
administrative regulations or OMB
Circulars, either individually or in the
aggregate with other such revisions or
allocations;

(5) Any proposed sole-source or one-
bid contracts exceeding the limits
established by applicable regulations or
OMB Circulars; and

(6) The carryover from one Budget
period to the next Budget period of
unobligated, unexpended SBA funds
allocable under the Cooperative
Agreement to nonrecurring, nonservable
bona fide needs of the SBDC network as
provided in the applicable OMB
Circular and the Annual Program
announcement.

(c) Revisions which do not require
amendments to Cooperative
Agreement—(1) Budget revisions.
Revision may be requested by the
recipient organization at any time and
requires approval of the SBA Project
Officer in the SBA district office and the
AA/SBDCs as prescribed by OMB
Circular A-110, Attachment J, or 13 CFR
143.30.

{2) Reallocation of funds. Reallocation
of fund shall be conducted in
accordance with OMB Circular A~110,
Attachment ], or 13 CFR 143.30.
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Additional guidance on this matter may
be included in the annual Program
Announcement,

§130.630 Dispute Resolution Procedures.

(a) Any recipient organization that
wishes to resolve a Dispute concerning
one or more elements of its Cooperative
Agreement must submit a written
statement describing the subject of the
Dispute, together with any relevant
documents or other evidence bearing on
such Dispute, to the Grants Management
Specialist, with a copy of such
statement and accompanying evidence
being sent to the Project Officer. The
Grants Management Specialist shall
respond in writing to the recipient
organization concerning such Dispute
within 30 calendar days of receipt of the
descriptive statement.

(b) The procedures thereafter shall be
as follows:

(1) If the recipient organization
receives an unfavorable decision
regarding the Dispute from the Grants
Management Specialist, the recipient
organization will have 30 calendar days
during which to file an appeal with the
AA/SBDCs. The AA/SBDCs shall
respond in writing to the recipient
organization concerning such Dispute
within 15 calendar days of receipt of the
appeal. !

F) If the recipient organization
receives an unfavorable decision
regarding the appeal from the AA/
SBDCs, the recipient organization may
make a final appeal to the SBA Grants
and Cooperative Agreements Appeals
Committee (the “Committee”). The
appeal must be received by the
Chairman of the Committee within 30
calendar days of the date of issunance of
the AA/SBDCs’ written decision. All
appeals shall be sent to the following
address: SBA Grants and Cooperative
Agreements Appeals Committee, 409
3rd Street, S.W., Washington, D.C.
20416. Copies of the appeal shall also be
sent to the Grants Management
Specialist and the Project Officer.

(3) There shall not be any prescribed

form for submission of an appeal.
Formal briefs and other technical forms
of pleading shall not be required.
However, all appeals must be in writing
and should be concise and logically
arranged. Appeals are required to
contain at least the following:

(i) Name and address of the recipient
organization;

l\%ii] Identify of the SBA office/program

and the Cooperative Agreement/Grant;

(iii) A statement of the grounds for
appeal, with reasons why the appeal
should be sustained;

(iv) A request for the specific relief
desired on appeal; and

(v) A statement as to whether or not
a hearing is requested, and if requested,
the reasons why a hearing woul
materially assist in resolving the
Dispute. Requests for hearing will not
usually be granted unless significant
material facts are substantially in
dispute.

(4) The AA/SBDCs or the Committee
shall have the right to request from the
SBDC or the district office additional
information or documentation not
previously furnished to the Grants
Management Specialist.

(5) In connection with an appeal
proceeding under this section, the
recipient organization will be afforded
an opportunity to explain its position
directly to the Committee, either in
person or in writing.

(6) If a request for a hearing is made,
the Committee may solicit additional
information or material before reaching
its decision to grant or deny a hearing.

(7) If a request for a hearing is granted,
the Committee will issue appropriate
written instructions to the recipient
organization pertaining to the hearing.

8) The Committee will reach a
decision on the merits of the appeal as
soon as practicable. The Committee may
solicit additional information or
material before reaching its final
decision.

(9) The Chairperson, with advice from
the Office of General Counsel, will
prepare a written final decision to be
transmitted to the recipient organization
with copies to the Grants Management
Specialist and the Project Officer. This
will be the final decision of the Agency
on the Dispute.

(c) Expedited dispute appeal process.
When a Dispute which may affect
refunding arises within 120 days of the
end of the Budget period, the
Committee, in consultation with the
AA/SBDCs, shall meet, with at least a
majority of the members in attendance.
By an affirmative vote constituting a
majority of its total membership, the
Committee shall have discretion to
shorten all response times as necessary
to attain final resolution of the Dispute
before the date on which a new
Cooperative Agreement would be due to
be issued. At any time during the appeal
process within 120 days of the end of
the Budget period, the recipient

'organization may submit a written

request to use an expedited process.

§130.640 Conflict resolution procedures.
(a) Any Conflict that is not resolved
at the SBA district office level within 15

calendar days shall be referred by the
SBA Project Officer to the next SBA
administrative level having authority to
review such Conflict. The SBA Project

Officer shall make the referral in writing
and shall include the comments of the
SBDC Director.

(b) If such Conflict is not resolved at
any intermediate SBA administrative
level within 15 calendar days, it shall be
forwarded, in writing, to the AA/SBDCs
for final resolution. All comments of the
SBDC Director must be included in any
package forwarded to the AA/SBDCs.

(c) The AA/SBDCs shall transmit a
final decision in writing to the recipient
organization, the SBDC Director, the
SBA Project Officer and other
appropriate SBA field office personnel
within 30 calendar days of receipt of
such documentation, unless an
extension of time is mutually agreed
upon by the recipient organization and
the AA/SBDCs.

§130.650 Non-renewal procedure for non-
performance.

(a) In situations where the SBS
District Director believes there is
sufficient evidence of an SBDC's
nonperformance or poor performance
under the terms of the Cooperative

Agreement or these regulations, and

subject to the provisions of § 130.700(a),
the SBA District Director shall notify the
SBDC Director any other appropriate
official of the recipient organization of
an intention not to renew the SBDC.

(b) This notification can be forwarded
to the recipient organization at any time
during the budget year, but normally
should be sent no later than 3 months
prior to the deadline for receipt of an
application by the SBA Project Officer.
When there is sufficient evidence of an
SBDC’s violation of these regulations, or
of any other causes which may lead to
the initiation of suspension or
termination procedures as set forth in
§ 130.700 of this part, the SBA District
Director may waive the notification
period with the concurrence of the AA/
SBDCs.

(c) This notification shall specifically
cite the reasons for the intention not to
renew the SBDC. It shall allow the
recipient organization a 60-day period
within which to change and adjust its
operations in order to correct any
problems cited in the notice, and to
report to the SBA district office, in
writing on the results of such changes
or adjustments.

(d) If the recipient organization is
unwilling or unable to resolve the
specific problem areas to the satisfaction
of the SBA district office within the 60-
day period, the SBA Project Officer shall
have ten (10) calendar days after
expiration of such period to submit to
the AA/SBDCs, through appropriate
SBA channels, a written description of
any unresolved issues, a summary of the
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positions of the District office on the
issues, and any supportive
documentation. »

(e) The AA/SBDCs shall transmit a
final decision in writing to the recipient
organization, the SBDC Director, the
SBA Project Officer and other
appropriate SBA field office personnel
within 30 calendar days of receipt of
such documentation, unless an
extension of time is mutually agreed
upon by the recipient organization and
the AA/SBDCs.

(f) To reach a final decision, the AA/
SBDCs shall consider written
documentation of the issues to be
resolved, including all relevant
correspondence between the Project
Officer, District Director and any other
SBS personnel and the affected
recipient organization. At a minimum,
such documentation shall commence
with the first written notice of issues
resulting in the invocation of the non-
renewal procedure. In addition to the
written documentation, the AA/SBDCs
shall also communicate in person, in
writing or by E-Mail with both the
recipient organization and appropriate
SBA personnel.

(g) If the AA/SBDCs determines that
the evidence submitted establishes
nonperformance, ineffective
performance or an unwillingness to
implement suggested changes to
improve performance, the AA/SBDCs
shall have full discretion to order
termination of the SBDC. The SBA
district officer shall then pursue
proposals from other organizations
interested in applying for SBDC
designation. The incumbent SBDC shall
have 60 days to conclude operations
and to submit close-out documents to
the appropriate SBA district office.
Close-out procedures shall be in
conformance with OMB Circular A-133.

(h) The Agency may employ an
abbreviated process for refusing to
provide continued funding to an SBDC
for actions other than an SBDC's poor
performance. If a District Director has
reason to believe an SBDC or its key
personnel is engaged in any of the
conduct referred to in § 130.700(b) (1)
through (9) or any other serious and
flagrant violation of these regulations or
the terms and conditions of a prior
agreement, the AA/SBDCs,-upon
approval from the General Counsel, may
shorten response times in the best
interests of the Agency and the public.

(i) Effect of action on subcenter. If
competing applications are being
accepted, nothing shall preclude a
subcenter of the previously funded
recipient organization from applying for
designation as the recipient
Organization, as long as the subcenter is

pot involved in the conduct leading to
non-renewal of the former recipient
organization.

§130.700 Suspension and Termination
Causes and Procedures.

(a) General. After the SBA has entered
into a Cooperative Agreement with a
recipient organization, it shall not
suspend, terminate or fail to renew any
such agreement unless the SBA
provides the recipient organization with
written notification setting forth the
reasons therefor and affording the
recipient organization an opportunity
for a hearing, appeal or other
administrative proceeding under the
provisions of the Administrative
Procedure Act, 5 U.S.C. 553 et seq.
Subject to this requirement, and except
as provided in this paragraph and the
provisions of §§ 130.630, 130.640 and
130.650 regarding Dispute resolution,
Conflict resolution and non-renewal
procedures, the applicable general
procedures for suspension and
termination are contained in 13 CFR
143.43 and 143.44, Enforcement and
Termination for Convenience, Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State
and Local Governments and in OMB
Circular A-110, Attachment L,
Suspension and Termination
Procedures for Grants and Agreements
with Institutions of Higher Education,
Hospitals, and other Nonprofit
Organizations, Uniform Administrative
Requirements.

) Causes. Causes which may lead to
the initiation of suspension,
termination, or failure to renew
procedures include disregard or
material violation of these regulations,
or any of the following reasons:

(1) A willful or material failure to
perform under the Cooperative
Agreement or under this part;

(2) Conduct reflecting a lack of
business integrity or honesty;

(3) A conflict of interest causing real
or apparent detriment to any small
business concern, any contractor, the
SBDC or the SBA;

(4) Improper use of Federal funds;

(5) Failure of a Lead Center or its
subcenters to consent to audits or
investigation or to maintain required
documents or records;

(6) Failure of the SBDC Director to
work at the SBDC Lead Center on a full-
time basis;

(7) Failure to promptly suspend or
terminate the employment of an SBDC
Director, subcenter Director or key
SBDC employee upon notice that such
individual has a criminal conviction for
a felony; a criminal conviction for a
misdemeanor involving fraud, bribery,

embezzlement, false claims, false
statements, falsification or destruction
of records, forgery, obstruction of
justice, receiving stolen property, or
theft; or a civil judgment resulting from
any conduct which reflects adversely
upon his or her business integrity,

(8) Violation of the SBDC's standards
of conduct as specified in these rules
and as established by the SBDC
pursuant to this part; or

(9) Any other cause not otherwise
specified which seriously and adversely
affects the operation or integrity of an
SBDC or the SBDC program.

§130.800 Oversight of the SBDC Program.
[Reserved]

§130.810 SBA review authority.

(a) The SBA shall monitor and
oversee the Cooperative Agreement and
ongoing operations of the SBDC network
to ensure the effective and efficient use
of SBA funds for the benefit of the small
business community.

(b) Required on-site reviews, A
periodic on-site evaluation of the SBDC
network shall be conducted by the SBA
with SBDC participation, as required by
law. This evaluation will include a
thorough analysis of the records,
procedures, organizational structure,
management, and services of the SBDC.
The evaluation shall be both qualitative
and quantitative, shall measure the
effectiveness of the program and shall
include an assessment of the benefits
accruing to the areas served. The
resulting on-site report by the SBA will
review the strengths and weaknesses of
the SBDC network and contain
recommendations for improving the
management and operation of the SBDC.
SBDC Directors shall work with their
SBA Project Officer and other
appropriate SBA personnel to develop
responses in writing within 30 working
days to the recommendations contained
in the On-site Review Report, with
timeliness for any remedial action to be
taken.

(c) Site visits. The AA/SBDCs, or a
representative, is authorized to make
programmatic and financial review
visits to Lead Centers and SBDC service
providers to inspect SBDC records and
client files, and to analyze and assess
training, counseling and any other
SBDC related activities. These visits
shall be coordinated, in advance, with
the SBDC Director.

(d) SBA examiners reviews. (1) From
time to time, SBA examiners shall
perform limited scope reviews of SBDC
operations, Reviews may be financially
related, programmatically related or a
combination of both, and shall consider
ways to improve the efficiency of the
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program as well as to monitor
compliance with laws, regulations and
other general guidance, and shall be
conducted according to published
guidelines.

(2) The reviews by the SBA examiners
shall not substitute for audits required
of Federal grantees under the Single
Audit Act of 1984 or Office of
Management and Budget (OMB)
Circular A-110, A-128 or A-133. Nor
shall such internal review substitute for
audits to be conducted by the SBA
Office of Inspector General under
authority of the Inspector General Act of
1978, as amended.

§130.820 Recordkeeping requirements.

(a) In order to comply with OMB
circulars which require recordkeeping,
as well as to monitor the SBDC P
properly, the SBDC network shall keep
records, as set forth in paragraph (c) of
this section, and shall submit quarterly,
semiannual and annual performance
and financial reports as outlined in this
section. Those reports and the clients’
evaluations of services provided shall be
reviewed by SBA to:

(1) Determine the quality of services
provided by the SBDC nétwork;

(2) Determine the completeness and
accuracy of SBDC records; and

(3) Compare the actual SBDC network
accomplishments with the SBDC
network performance objectives, such as
the Planned Milestone Accomplishment
Chart submitted with the proposal for
initial or subsequent funding which is
listed in the Cooperative Agreement.

(b) Client control records. The
recipient organization shall maintain
control records, as nece ,fora
thorough Lead Center audit and shall
provide required SBA reports. SBDC
service providers and Lead Centers
which provide services to small
business shall maintain detailed,
complete and accurate client activity
files, specifying counseling, training and
other assistance provided.

(c) Performance reports. For those
recipient organizations in the SBDC
program for more than three years,
interim reports shall be due 30 days
after completion of six months of
operation; for those recipient
organizations in the program three years
or less, reports shall be due 30 days after
completion of each of the first three
quarters. The annual report shall
include the second semiannual or the
fourth quarter report and shall be due 90
days after the applicable period
(December 30 for Fiscal Year and March
30 for Calendar Year SBDCs). These
reports shall reflect accurately the
activities, accomplishments and
deficiencies of the SBDC netwark.

(d) Financial reports. The recipient
organization shall provide three
quarterly and one annual financial
report to the appropriate SBA Project
Officer, The required financial reports
will be set forth in the Program
Announcement and the Cooperative
Agreement, in compliance with the
OMB Circulars governing such reports.

(e) Availability of records. As required
by OMB Circular A-133, all Lead Center
and subcenter records shall be made
available to the SBA for review upon
request.

§130.830 Audits and Investigations.

(a) Access to records. OMB Circulars
A-128 and A-133 set forth the
requirements concerning record access
and retention.

(b) Audits—(1) Pre-award audit. All
applicant organizations that propose to
enter the SBDC Program for the first
time may be subject to a pre-award
audit. The purpose of a pre-award audit
is to verify the adequacy of the
accounting system, the suitability of
proposed costs and the nature and
source of proposed Matching Funds.

(2] Audits of the SBDC netwark may
be conducted by the recipient
organization or by the SBA. All audits
will be conducted in accordance with
Government Auditing Standards
(Yellow Book), promulgated by the
Comptroller General of the United
States.

(3} Audits by the recipient
organization will be conducted as a
single audit of a recipient organization
pursuant to OMB Circular A-102, A~
110, A-128, and A-133, as applicable.

(4) Audits by the SBA will be
conducted, supervised, or coordinated
by the SBA Office of Inspector General
or its agents. At SBA's discretion, audits
of the SBDC network may have been
performed even though single audits
may have been performed. In such
instances, the Agency will conduct such
audits in compliance with Government
Auditing Standards and all applicable
OMB Circulars.

(c) Investigations. The SBA may
conduct such investigations as it deems
necessary to determine whether any
person has engaged in any acts or
practices which may constitute a
violation of the Small Business Act, as
amended (15 U.S.C. 631, et seq.) any
rule or regulation under that Act, any
order issued under that Act, or any
other applicable Federal law. If any
such violation is about to occur, the
SBA may conduct such investigation as
it deems necessary.

Dated: November 15, 1994.
Cassandra M. Pulley,
Acting Administrator.
[FR Doc. 94-28651 Filed 11-25-94; 8:45 am)|
BILUNG CODE 8025-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 20, 310, 312, 314, and 600

[Docket No. 83N-0181]

Adverse Experience Reporting
Requirements for Human Drug and
Licensed Biological Products;
Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
proposal that appeared in the Federal
Register of October 27, 1994 (59 FR
54046). That document proposed to
amend FDA's current adverse
experience reporting regulations for
human drugs and biological products.
The document was published with two
errors. This document corrects those
€erTors.

FOR FURTHER INFORMATION CONTACT:
Howard P. Muller, Center for Drug
Evaluation and Research (HFD-362),
Food and Drug Administration, 7500
Standish Pl., Rockville, MD 20855, 301-
594-1049.

SUPPLEMENTARY INFORMATION: In FR Doc.
94-206483 appearing on page 54046 in
the Federal Register of October 27,
1994, the following corrections are
made:

1. On page 54059, in the third
column, under amendment 15, in the
ninth line the words “the second
sentence in paragraph (d)(1)"” are
corrected to read “the third sentence in
paragraph (d){1)".

§314.80 [Corrected]

2. On page 54061, in the third
column, in § 314.80 Postmarketing
reporting of adverse drug experiences,
in paragraph (d)(1), in line 8, the words
“either as case reports oras the result
of a formal clinical trial” are corrected
to read “either as the result of a formal
clinical trial, or from epidemiological
studies or analyses of experience in a
monitored series of patients.”
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Dated: November 18, 1994.
william K. Hubbard,
Interim Deputy Commissioner for Policy.
[FR Doc, 8429114 Filed 11-25-94; 8:45 am|)
BILLING CODE 4180-01-F

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

29 CFR Part 1810

[Docket No. S-019A]

RIN 1218-AA51

Permit Required Confined Spaces

AGENCY: Occupational Safety and Health
Administration (OSHA), U.S.

Department of Labor.

ACTION: Notice of proposed rulemaking.

SUMMARY: OSHA issued a general
industry standard on Permit-Required
Confined Spaces (permit spaces) on
January 14, 1993 (58 FR 4462). The
standard became effective on April 15,
1993.

On March 15, 1993 the United
Steelworkers of America, AFL-CIO/CLC
(USWA) petitioned the United States
Court of Appeals for the 11th Circuit for
judicial review of the final permit space
standard under section 6(f) of the
Occupational Safety and Health Act. In
particular, the USWA contended that
§1910.146{k)(2), which addresses the
rescue of permit space entrants by
outside (off-site) rescue services, was
vague and ineffective. The USWA also
noted that the permit space standard
lacks a provision which would provide
employees or their designated
representative the opportunity to
observe any monitoring or testing
required by the standard. -

The language of § 1910.146(k)(3)(1),
which specifies the point of attachment
ofa retrieval line to a permit space
entrant, may be unnecessarily
restrictive. The ADS Environmental
Services Campany, a contractor which
periorms work in sewers, has petitioned
USHA for a variance to paragraph
(K)(3)(i). ADS has demonstrated that, for
;hmr operations, a point of attachment
in front of the entrant at about mid-
shoulder level is adequate to meet
OSHA's objective that an entrant
present the smallest possible profile
during removal.

Based upon these concerns, OSHA is
Now proposing to revise paragraph (k) of
§1910.148, to state more clearly the
¢mployer's duty to ensure effective
fuscue capability for employees who
énter permit spaces and to allow more

flexibility in the point of attachment of
a retrieval line to an entrant. OSHA is
also raising the issue of whether 10 add
provisions to § 1910.146 to provide
affected employees, or their designated
representatives, with the opportunity to
observe the evaluation of confined
spaces, including atmospheric testing or
monitoring, and to have access to the
results of such evaluations and
monitoring.
DATES: Written comments and
information on this proposed revision
must be postmarked by February 27,
1995. '
Requests for public hearings on this
proposal must be postmarked by
February 27, 1995.
ADDRESSES: Written conunents and
information on this proposed rule are to
be submitted in quadruplicate to the
Docket Office, Docket No. $-019A,
United States Department of Labor,
Occupational Safety and Health
Administration, Room N2634, 200
Constitution Avenue N.W., Washington,
D.C. 20210, telephone (202) 219-7894.
Written comments limited to 10 pages
or less in length also may be transmitted
by facsimile to {202) 219-5046,
provided that the original and 3 copies
are sent to the Docket Office thereafter,
Comments, requests for hearings and
information received may be inspected
and copied in the Docket Office.
Requests for a public hearing on this
proposal are to be sent in quadruplicate
to Mr. Thomas Hall, Division of
Consumer Affairs, Occupational Safety
and Health Administration, Room
N3649, 200 Constitution Avenue N.W.,
Washington, D.C. 20210.
FOR FURTHER INFORMATION CONTACT:
Office of Information, Division of
Consumer Affairs, U.S. Department of
Labor, Room N3647, 200 Constitution
Avenue, N.W., Washington, D.C. 20210,
(202) 219-8151.

SUPPLEMENTARY INFORMATION:
I, Background

Many employees enter and work in
spaces which, because of their
configuration, difficulty of entry or
other factors, pose increased risk of
exposure to serious hazards. In January,
1993, OSHA promulgated a standard
(§1910.146, 58 FR 4462, January 14,
1993) that requires employers to protect
employees assigned to enter Permit-
Required Confined Spaces (permit
spaces) from these hazards. On June 29,
1993 (58 FR 34844), OSHA published a
notice which corrected typographical
errors in the regulatory text and clarified
several provisions of the permit space
final rule and appendices. On May 19,
1994 (59 FR 26114), OSHA published a

technical amendment to § 1910.146
which added a metric equivalent to
paragraph (k)(3)(ii) and further revised
the “Atmospheric Monitoring’ section
of non-mandatory Appendix E, “Sewer
System Entry."

The permit space standard provides a
comprehensive regulatory framework
within which employers can effectively
protect employees who enter permit
spaces. The standard provides for the
establishment of written permit space
programs, authorization of entry
through written permits, and the
implementation of measures (e.g.,
testing and monitoring of spaces,
control of hazards, stationing of an
attendant to monitor entry, employee
training, and availability of rescue and
emergency medical personnel)
necessary for safe entry operations,

On March 15, 1993 the United
Steelworkers of America (USWA) filed a
petition for judicial review of the final
PRCS standard in the United States
Court of Appeals for the 11th Circuit.
On June 22, 1993, the USWA sent
OSHA a letter (Ex. 1), which detailed
their objections to the final PRCS
standard. The USWA objections dealt,
in part, with the provisions of existing
§1910.146(k)(2), regarding the use of

-off-site personnel to perform permit

space rescues. These concerns are
discussed more fully below.

IL. Events and Considerations Leading
to This Proposed Rule

A. Rescue and Emergency Services

While compliance with the permit
space standard will generally enable
authorized entrants to enter and exit
permit spaces safely, OSHA recognizes
that there may be circumstances where
hazards arise so quickly or
unexpectedly that entrants need
assistance in exiting a permit space.
Paragraphs (d)(9) and (k) of the standard
set requirements for the rescue and
emesgency services needed in such
circumstances. Also, paragraph (h)(5) of
the standard requires authorized
entrants to initiate self-rescue where
appropriate, and paragraphs (i)(6), (i){7)
and (i)(9) require attendants, where
appropriate, to order evacuation of the
permit space, to summon rescue and
emergency services and to perform non-
entry rescue. In promulgating the final
rule (58 FR 4524), OSHA anticipated
that compliance with these provisions
would maximize the likelihood that
authorized permit space entrants waould
be protected from death or serious
injury should an emergency arise during
entry operations. {

OSHA and the National Institute for
Occupational Safety and Health have
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documented (58 FR 4465) that a
majority of permit space fatalities have
been would-be rescuers who entered
permit spaces without the necessary
training or equipment. The Agency
believes that this information
demonstrates the need for employers to
implement rescue measures which
protect rescuers from death or serious
injury (58 FR 4526). OSHA concluded,
based on its review of the rulemaking
record of the permit-space standard, that
non-entry rescue involves the least
danger for rescuers and that a retrieval
system (body harness attached to a
lifeline extending outside the permit
space) will generally be the appropriate
form of non-entry rescue.

Accordingly, the Agency required, in
paragraph (k)(3) of the permit space
standard, that each authorized entrant
wear a body harness with attached
lifeline and that the lifeline be attached
to a secure anchorage point outside the
permit space, except where the
employer can establish that the use of a
retrieval system would increase the
overall risk of entry or would not
contribute to the rescue of the entrant.
OSHA anticipated that the retrieval
system, where used, would enable a
rescuer (either the permit space
attendant or personnel summoned by
the attendant) to extricate an entrant
without being exposed to permit space
hazards,

OSHA recognized that the use of a
retrieval system will be infeasible in
some instances. Accordingly, § 1910.146
also contains requirements pertaining to
rescuers who enter permit spaces to
perform rescues, in paragraphs (k)(1)
and (k)(2) of the final rule. These
requirements were included to ensure
that designated rescuers were
adequately trained and equipped to
safely (for both authorized entrants and
the rescuers themselves) perform
effective rescues.

Paragraph (k)(1) applies to employers,
such as fire departments and contract
rescue services, whose employees will
perform rescue at other employers’
workplaces, as well as to employers
who have their own employees perform
rescues. OSHA recognizes that many
employees who perform rescue are not
employees of the host employer. In
addition, fire department and other
public sector rescue service employees
are only covered by OSHA standards in
State Plan States. Section 3(5) of the
OSH Act (29 U.S.C. 652) provides that
the term “employer’” does not include
the United States or any State or
political subdivision of a State. For
States which administer approved
OSHA state plans, section 18(c)(6) of the
OSH Act provides that State and local

government employees in State Plan
States are covered by the State OSHA
standard equivalents to the Federal
OSHA standards. OSHA believes, based
on the number of informal inquiries
received, that many State and local
governmental entities whose employees
provide rescue services for permit
spaces are already voluntarily
complying with the provisions of
§1910.146(k)(1) even where there is no
leglgll1 requirement to do so.

e ability of rescue and emergency
services to provide timely and effective
assistance to authorized entrants is a
critical element of compliance with
paragraphs (d})(9) and (k) of the
standard. Under the permit space
standard, affected employers can set up
their own employee-staffed rescue
services or arrange to have persons other
than their own employees provide
rescue services. As discussed in the
preambile to the final rule (58 FR 4524),
OSHA anticipates that a rescue and
emergency service composed of an
employer’s own employees will usually
have a faster response to a rescue
summons than a rescue service
composed of persons other than the
employer’s own employees because the
employer’s own rescuers are far more
likely to be “on-site.” Accordingly, the
Agency believes that it is appropriate to
use a rescue service composed of
persons other than on-site employees
only when there is reasonable assurance
that the designated rescuers can
effectively respond to a rescue summons
in a timely fashion.

OSHA notes that it also may be
feasible for an employer to select a mix
of on-site and off-site (or a mix of
employee and non-employee) rescue
capabilities for that employer’s
particular circumstances. The
provisions of existing § 1910.146(k) do
not preclude such arrangements. The
standard requires simply that employers
plan ahead for rescue and ensure that an
adequate rescue capability is in place
for permit space entries.

Paragraph (k)(2) of the standard
applies to employers who arrange to
have persons other than their own
employees provide permit space rescue
and emergency services. Paragraph
(k)(2) requires affected employers to
inform the rescue service of the hazards
they may confront when called upon to
perform rescue at the host employer’s
facility and to provide the rescue service
with access, for planning and practice
rescue purposes, to all permit spaces
from which rescue may be necessary.

Paragraph (d)(9) of the standard
requires employers to “Develop and
implement procedures for summoning
rescue and emergency services, for

rescuing entrants from permit spaces
(emphasis added), for providing
necessary emergency services to rescued
employees, and for preventing
unauthorized personnel from attempting
a rescue.” OSHA believes that the
requirements of paragraph (d)(9), in
conjunction with the requirements of
paragraph (k), place a responsibility on
employers to take whatever actions are
necessary to provide for the effective
rescue of authorized entrants from
permit spaces. Further, OSHA believes
that any host employer who fails to
consider such factors as the response
time, equipment and state of training of
rescue services not composed of the
host employer’s own employees, when
an employer chooses to arrange for such
services, is not complying with
paragraphs (d)(9) and (k).

In their June 22, 1993 letter to OSHA,
the USWA contended that existing
§1910.146(k)(2) does not specifically
address the timeliness with which a
rescue service must respond to a rescue
summons. The USWA believes that
such an omission permits the host
employer to arrange for the use of a
rescue service without any
consideration of the rescue service’s
capability to respond in a timely
manner. According to the USWA, this
situation would very likely result in the
death or serious injury of authorized
entrants, because there would be no
assurance that the rescue service could
arrive in time to perform an effective
rescue.

In addition, the USWA stated that the
standard fails to include any meaningful
provisions dealing with accountability
for the adequacy of a non-host employer
rescue service. Thus, they believe, an
employer could avoid responsibility for
the adequacy (e.g:, the equipping and
training) of rescue and emergency
services. Further, the USWA contends
that existing § 1910.146(k)(2)
discourages employers from providing
an employee-staffed on-site rescue
service and encourages the disbanding
of any such existing rescue services.

The USWA concluded, based upon
the above stated concerns, that the
permit space standard should require
that all host employers establish and use
rescue services composed only of their
own employees.

As has been discussed, OSHA

- believes that the final rule does address

the need for the host employer to
consider timeliness of rescue and
accountability in its selection of outside
rescue services. However, the Agency
recognizes that these areas of the
standard may not have been set forth
with sufficient clarity or specificity in
the regulatory text. Therefore, OSHA is
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proposing to revise paragraph {k)(2) so
that the standard more clearly states
what an employer must do when it
arranges to have persons other than its
own employees provide permit space
rescue and emergency services. {See
Section I1I., Summary-and Explanation
of the Proposed Revision.)

B. Retrieval Systems

Paragraph (k}(3)(i) of the final
standard contains a provision requiring
that retrieval systems employ a retrieval
line which is attached at the center of
the entrant’s back near shoulder level or
above the entrant’s head. In the final
standard’s preamble (58 FR 4531) the
reason given for specifying the
attachment point for the retrieval line is
“so that the entrant will present the
smallest possible profile during
removal, in case a rescue becomes
necessary.” It-has come to OSHA's
attention that the language of paragraph
(k)(3)(i) may be unnecessarily
restrictive. The ADS Environmental
Services Company, a contractor which
provides flow monitoring services in
sewers, has requested that OSHA grant
a variance {Ex. 2) from the requirement
that the point of attachment either be
centered near the entrant’s back near
shoulder level or overhead. For
operational purposes, the ADS
Company attaches the retrieval line in
front of the entrant at about mid-
shoulder level. ADS has satisfactorily
demonstrated that their method of
retrieval line attachment is equally as
effective-as the two methods specified
in the existing OSHA standard in
meeting the stated objective of
presenting the smallest possible entrant
profile during removal. Accordingly,
and in keeping with the Agency’s goal
of stating standards in performarnce-
oriented language lo the extent
reasonable, OSHA believes it is
dppropriate to amend § 1910.146(k){3){i)
l0 permit any point of attachment of a
retrieval line to a chest or full body
harness which meets the goal of
presenting the smallest possible entrant
profile during removal from a permit
Space.

C. Employee Participation in Exposure
Monitoring

In addition te suggesting changes to
the rescue provisions, the USWA also
stated, in its June 22, 1993 letter, (Ex. 1)
that the Permit Space standard should
contain a provision which requires that
sflected employees, or their designated
lcpresentatives, be permitted to observe
4ny exposure monitoring required by
the standard. The USWA contends that
the inclusion of such a provision is
required by section 8{(c){3) of the Act,

and that such a provision is routinely
placed in all of OSHA's chemical-
specific standards.

In response to a comment from the
United Auto Workers (UAW) (Ex. 19—
38), Issue 3 of'the Hearing Notice (54 FR
41462) requested input regarding
worker participation in the design and
implementation of a Permit Space
program. As discussed in the final rule
(58 FR 4484-85) most of the comments
and testimony received expressed
general support for the concept of
employee participation, but did not
provide specific suggestions as to how
that participation should be
implemented. In responding to Issue 3,
the UAW testimony at the public
hearings repeated their NPRM
recommendation that the permit space
standard require active employee
participation in the design and
implementation of permit space
programs, while adding a suggestion
that employers provide employees with
an opportunity to observe the
monitoring of permit spaces (Chicago
Tr. 347). In its post hearing brief (Ex.
142), the UAW ted the suggestion
for observation of monitoring without
elaboration.

OSHA did not include specific
requirements for employee participation
in the final rule because the Agency
believed it would be very difficult to
mandate labor-management
collaboration and to determine how
disagreements would be resolved. In
addition, OSHA stated that employees
would have input to the Permit Space
program through §§ 1910.146(d)(13)
(review of permit space program) and
{(g)(2){iv) (retraining when there are
deviations from the permit space
procedures).

In response to the submission by the
USWA, the Agency has agreed to raise
an issue for comment regarding
employee observation of monitoring.
OSHA does not believe that section
8(c)(3) of the Act mandates the
inclusion of a requirement for employee
observation of monitoring in safety
standards. However, the Agency is
considering whether such a provision
should be added to the permit space
standard based on the concerns
expressed and on the record developed
as a result of this notice.

Accordingly, OSHA requests
comment from interested parties as to
whether the Agency should revise
§1910.146 by adding a requirement that
affected employees, or their designated
representatives, be permitted to observe
the evaluation of confined space
conditions, including any testing or
monitoring conducted under the permit
space standard. The Agency requests

that commenters provide the reasons for
their views, and requests the submission
of any data or information which would
be useful to OSHA in making an
informed decision regarding this issue.

The USWA also believes that the
Permit Space standard should contain a
provision which requires that the resuits
of any evaluation of a permit space,
including the results of any atmospheric
monitoring conducted, be made
available to employees or their
designated representative. OSHA agrees
that it is important that this information
be made available to permit space
entrants and believes that the existing
permit space standard already includes
provisions to assure that this objective
is achieved. Existing § 1910.146({1)(10)
requires that the results of initial and
periodic tests performed under existing
§1910.146(d)(5) be entered on the entry
permit, and existing § 1910.146(e}(3)
requires that the permit be made
available to all authorized entrants at
the time of entry.

Accordingly, OSHA solicits
comments regarding the issue of
whether the existing standard provides
adequate employee access to the results
of testing and monitoring in permit
spaces. The Agency also encourages
interested parties who believe that the
exisling provisions are inadequate to
provide suggestions regarding how
OSHA can correct any such
inadequacies. OSHA may decide, based
upon the comiments received concerning
this issue, to add a provision or
provisions to the permit space rule
replacing or strengthening the current
provisions,

11l Summary and Explanation of the
Proposed Revision

OSHA proposes to make several
changes to paragraph (k)(2) of
§1910.146 so that the standard will
more clearly state the duties and
responsibilities of employers (host
employers) who arrange for persons
other than their own employees to
perform permit space rescue in their
workplace. OSHA believes that the
proposed changes will make it clearer
that such employers must select rescue
services which are capable of
responding in a timely manner and
which are properly trained, equipped
and capable of functioning
appropnately to perform permit space
rescues at the host employer's facility.

First, OSHA proposes to add the
parenthetical **(outside rescuers)™
between “employees” and “‘perform’ in
the introductory text of paragraph (k}(2),
and to add the words "ensure that " to
the end of the introductory text to
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paragraph (k)(2). That introductory text
would then read:

When an employer (host employer)
arranges to have persons other than the host
employer's employees (outside rescuers)
perform permit space rescue, the host
emp!eyer shall ensure that:

The parenthetical **(outside rescuers)” is
proposed to be added to clarify and
simplify what is meant by the phrase
*‘persons other than the host employer's
employees’’. The words “ensure that” at
the end of the introductory text are
proposed to be added to clarify and
strengthen the requirements in
paragraph (k)(2).

Second, OSHA proposes to add new
paragraphs (k})(2)(i) and (k)(2)(ii).
Proposed new paragraph (k)(2)(i)
specifically requires host employers to
ensure that arranged-for rescue services
can effectively respond in a timely
manner to a rescue summons. The
proposed paragraph clearly indicates
that a host employer must take into
account a rescue service's capability in
terms of response time and may only
select a rescue service which satisfies
the pertinent criteria.

_Proposed new paragraph (k)(2)(ii)
specifically requires host employers to
ensure that arranged-for rescue services
are equipped, trained and capable of
functioning appropriately to perform
permit space rescues at the host
employer’s facility. The proposed
provision clearly indicates that host
employers must evaluate a prospective
rescue service's capabilities and verify
that the needed capabilities are present
before selecting that rescue service to
perform permit space rescues. The host
employer would be clearly prohibited
from selecting any rescue service which
does not meet the criteria of proposed
(k)(2)(i) and (k)(2)(ii).

Third, OSHA proposes to redesignate
existing paragraphs (k)(2)(i) and
(k)(2)(ii) as paragraphs (k)(2)(iii) and
(k)(2)(iv), respectively. The language of
these two provisions has been modified
slightly to fit the revised introductory
text of paragraph (k)(2), but no changes
to the existing requirements have been
made.

OSHA emphasizes that the intent of
proposed paragraphs (k)(2)(i) and
(k)(2)(i1) is to clarify the existing
requirements in paragraphs (d)(9) and
(k)(2) of §1910.146, as these
requirements have been interpreted by
the Agency. As discussed earlier, OSHA
believes that, even under the current
rule, an employer must take timeliness
and accountability into account if that
employer is to have a truly effective
rescue capability. The Agency
acknowledges, as discussed in the

preamble to the permiit space standard
(58 FR 4527), that the rescue provisions
of the standard will not ensure that all
incapacitated entrants will be
successfully rescued from permit
spaces. The fact that a host employer
has done all that it can, before any
arrangements for using an outside
rescue service are finalized, to ensure
that a rescue service is fully capable of
performing a timely rescue at its
workplace does not guarantee that an
actual rescue attempt by that rescue
service will be successful. Thus,
OSHA's measurement of a host
employer’s compliance with proposed
paragraphs (k)(2)(i) and (k)(2)(i1) will
not be based solely upon a rescue
service's actual performance during any
single instance, but instead upon the
host employer's total effort prior to
arranging for an outside rescue service
to ensure that the prospective rescue
service is indeed capable, in terms of
overall timeliness, training and
equipment, of performing an effective
rescue at the host employer’s workplace.

OSHA is also proposing to amend
paragraph (k)(3)(i) so that the provision
dealing with the point of attachment of
a retrieval line becomes more
performance-oriented. The existing
provision requires that the point of
attachment be either at the center of the
entrant's back near shoulder level or
above the entrant’s head. OSHA
specified those points of attachment
because the Agency believed that their
use would enable the entrant to present
the smallest possible profile during
retrieval. However, OSHA
acknowledges that there may be
circumstances under which alternate
body harness attachment points may be
at least as safe and effective as either of
the specified locations. Accordingly,
The Agency proposes to allow any other
point of attachment which enables the
entrant’s body to present the smallest
possible profile during retrieval. As
amended, the first sentence of paragraph
(k)(3)(i) would read as follows:

Each authorized entrant shall use a chest
or full body harness, with a retrieval line
attached at the center of the entrant's back
near shoulder level, above the entrant’s head
or other point which assures that the entrant
will present the smallest possible profile
during retrieval.

IV. Regulatory Impact Assessment

As explained elsewhere, the Agency
considers the new language a
clarification of the existing standard,
and not a new burden on employers.
Therefore, the Agency believes no new
costs are implied by this modification.

V. Federalism

This proposed amendment has been
reviewed in accordance with Executive
Order 12612 (52 FR 31685, October 30,
1987) regarding Federalism. This order
requires that agencies, to the extent
possible, refrain from limiting State
policy options and consult with States
prior to taking any action. Agencies may
act only when there is clear
constitutional authority and the
presence of a problem of national scope.
The order provides for preemption of
State law only if there is a clear
congressional intent for the Agency to
do so. Any such preemption is to be
limited to the extent possible.

Section 18 of the Occupational Safety
and Health Act of 1970 expresses
Congress' clear intent to preempt State
laws relating to issues on which Federal
OSHA has promulgated occupational
safety and health standards. Under the
OSHA Act, a State can avoid
preemption only if it submits, and
obtains Federal approval of, a plan for
the development of such standards and
their enforcement. Occupational safety
and health standards developed by such
Plan-States must, among other things, be
at least as effective in providing safe and
healthful employment and places of
employment as-Federal Standards.
Where such standards are applicable to
products distributed or used in
interstate commerce, they may not
unduly burden commerce and must be
justified by compelling local conditions
(See Section 18(c)(2) of the OSHA Act).

This proposed rule is drafted so that
employees in every State will be
protected by general, performance-
criented standards. To the extent that
there are State or regional peculiarities
caused by the terrain, the climate or
other factors, States would be able,
under the OSHA Act, to develop their
own State standards to deal with any
special problems. And, under the Act, if
a State develops an approved State
program, it could make additional
requirements in its standards. Moreover,
the performance nature of this standard,
of and by itself, allows for flexibility by
States and employers to provide as
much safety as possible using varying
methods consonant with conditions in
each State.

In short, there is a clear national
problem related to occupational safety
and health concerning entry into
permit-required confined spaces. Those
States which elect to participate under
the statute would not be preempted by
this regulation and would be able to
address special, local conditions within
the framework provided by this
performance-oriented standard.
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V1. Public Participation

Written Comments: Interested persons
are invited to submit written data, views
and arguments with respect to this
proposal. These comments must be
postmarked by (February 27, 1995, in
the Federal Register) and submitted to
the Docket Office, Docket S-019A, room
N2634, U.S. Department of Labor,
Washington, DC 20210. Written
submissions must clearly identify the
issues or specific provisions of the
proposal which are addressed and the
position taken with respect to each issue
or provision,

The data, views and arguments that
are submitted will be available for
public inspection and copying at the
above address. All timely submissions
received will be made a part of the
record of this proceeding.

Hearing Requests: Additionally,
under section 6(b)(3) of the OSHA Act
and 29 CFR 1911.11, interested persons
may file objections to the proposed
amendment and request an informal
hearing, The objections and hearing
request should be submitted to the
Docket Office at the above address and
must comply with the following
conditions:

1. The objections and hearing requests
must include the name and address of
the objector;

2. The objections and hearing requests
must be postmarked on or before
February 27, 1995;

3. The objections and hearing requests
must specify with particularity the
provisions of the proposed amendment
to which objection is taken and must
state the grounds therefore;

4. Each objection and hearing request
must be separately stated and
numbered, and;

5. The objections and hearing requests
must be accompanied by a detailed
summary of the evidence proposed to be
adduced at the requested hearing.

VIL, State Plan States

The 25 States and territories with
their own OSHA-approved occupational
safety and health plans must adopt a
comparable amended standard within
six months of the publication date of a
final standard. These 25 States and
territories are: Alaska, Arizona,
California, Connecticut (for State and
local government employees only),
Hawaii, Indiana, lowa, Kentucky,
Maryland, Michigan, Minnesota,
Nevada, New Mexico, New York (for
state and local government employees
only), North Carolina, Oregon, Puerto
Rico, South Carolina, Tennessee, Utah,
Vermont, Virginia, Virgin Islands,
Washington and Wyoming. Until such

time as a State standard is promulgated,
Federal OSHA will provide interim
enforcement assistance, as appropriate,
in these states.

VIIL List of Subjects in 29 CFR Part
1910

Confined spaces, Monitoring,
Occupational safety and health,
Personal protective equipment, Rescue
equipment, Retrieval lines, Safety.

IX. Authority

This document was prepared under
the direction of Joseph A. Dear,
Assistant Secretary of Labor for
Occupational Safety and Health, U.S.
Department of Labor, 200 Constitution
Avenue, N.W., Washington, D.C. 20210.

Accordingly, pursuant to sections 4,
6(b) and 8 of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 653,
655, 657), Secretary of Labor’s Order No.
1-90 (55 FR 9033) and 29 CFR part
1911, OSHA proposes to amend
§1910.146 of 29 CFR as set forth below.

Signed at Washington, D.C. this 21st day of
November 1994,

Joseph A. Dear,
Assistant Secretary of Labor.

PART 1910—OCCUPATIONAL SAFETY
AND HEALTH STANDARDS

1. The authority citation for subpart J
of part 1910 continues to read as
follows:

Authority: Secs. 4, 6, and 8, Occupational
Safety and Health Act of 1970, 29 U.S.C. 653,
655, 657; Secretary of Labor's Order No. 12—
71 (36 FR 8754), 8-76 (41 FR 25059), 9-83
(48 FR 35736) or 1-90 (55 FR 9033), as
applicable. Sections 1910.141, 1910.142,
1910.145, 1910.146, and 1910.147 also issued
under 29 CFR part 1911.

2. Paragraphs (k)(2) and (k)(3)(i) of 29
CFR 1910.146 would be revised to read
as follows:

§1910.146 Permit required confined
spaces.

* * * * »

(k) Rescue and emergency services.
L

(2) When an employer (host
employer) arranges to have persons
other than the host employer's
employees (outside rescuer) perform
permit space rescue, the host employer
shall ensure that:

(i) The outside rescuer can effectively
respond in a timely manner to a rescue
summons,

(ii) The outside rescuer is equipped,
trained and capable of functioning
appropriately to perform permit space
rescues at the host employer's facility.

(iii) The outside rescuer is aware of
the hazards they may confront when

called on to perform rescue at the host
employer’s facility.

(iv) The outside rescuer is provided
with access to all permit spaces from
which rescue may be necessary so that
the outside rescuer can develop
appropriate rescue plans and practice
rescue operations.

(3) Loy

(i) Each authorized entrant shall use
a chest or full body harness, with a
retrieval line attached at the center of
the entrant’s back near shoulder level,
above the entrant’s head or other point
which the employer can establish will
ensure that the entrant will present the
smallest possible profile during
removal.

- * * * -
[FR Doc, 94-29117 Filed 11-25-94; 8:45 am|
BILLING CODE 4510-26-P

DEPARTMENT OF THE TREASURY
Fiscal Service

31 CFR Part 247
RIN 1510-AA44

Regulations Governing FedSelect
Checks

AGENCY: Financial Management Service,
Fiscal Service, Treasury.

ACTION: Notice of proposed rulemaking;
extension of time for comments.

SUMMARY: On October 21, 1994, the
Financial Management Service issued a
notice of proposed rulemaking
proposing new regulatory text for 31
CFR Part 247 to govern the use of
FedSelect checks, a new payment
instrument for use by Federal agencies
in paying Federal obligations. 59 FR
53125. This rulemaking sets forth
procedural instructions for using
FedSelect checks, and defines the rights
and liabilities of the Federal
Government, Federal Reserve Banks,
and depositary institutions in
connection with FedSelect checks. The
date for filing comments is being
extended at the request of various
interested commenters.

DATES: The date for filing comments is
extended to and including December 21,
1994,

ADDRESSES: All comments on this
proposed rule should be addressed to
Mr. John Galligan, Director, Cash
Management Policy and Planning
Division, Financial Management
Service, 401 14th Street, SW., room 420,
Washington, DC 20227. Please note the
new room number.

FOR FURTHER INFORMATION CONTACT: Mr.
Gary Garner, Financial Program
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Specialist, 202-874-6751; Mr. John
Galligan, Director, Cash Management
Policy and Planning Division 202-874—
6657; or Mr. Brad Ipema, Principal
Attorney, 202-874-6680. Please note
the new phone number and point of
contact.

Dated: November 22, 1994.
Russell D. Maorris,
Commissioner.
[FR Doc. 94-29191 Filed 11-25-94; 8:45 am]
BILLING CODE 4810-35-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52
[AH-FRL-5107-1; Docket No. A-92-65]
Requirements for Preparation,

Adoption, and Submittal of
Implementation Plans

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: EPA is issuing this proposal
to augment the final rule that was
published on july 20, 1993. Today’s
notice proposes to make several
additions and changes as supplement C
to the “Guideline on Air Quality Models
(Revised)”. Supplement C does the
following: incorporates improved
algorithms for treatment of area sources
and dry deposition in the Industrial
Source Complex {ISC2) model, adopts a
solar radiation/delta-T (SRDT) methoed
for estimating atmospheric stability
categories, adopts a new screening
approach for assessing annual NO,
impacts, and adds SLAB and
HGSYSTEM as alternative models. The
Guideline sets forth air quality models
and guidance for estimating the air
guality impacts of sources and for
specifying emission limits for them. The
purpose of the proposed changes is to
enhance the guidance in response to a
substantial number of public comments
urging the Agency to do so. For the
purposes of this document, EPA is
soliciting public comments only on the
four proposed changes associated with
supplement C and will not respond to
any comments that are outside the scope
of this document. This limiting of EPA’s
responses to comments within the scope
of this document allows the Agency to
focus on the issues, data, and
information relevant to this rulemaking.
DATES: The period for comment on these
proposed changes closes January 12,
1995.

ADDRESSES: Comments: Written
comments should be submitted (in

duplicate if possible) to: Air Docket
(6102), Reom M-1500, Waterside Mall,
Attention: Docket A-92-65, U.S.
Environmental Protection Agency, 401
M Street, S.W., Washington, D.C. 20460.

Copies of supplement C {(draft) to the
“Guideline on Air Quality Models
(Revised)" may be obtained by writing
or calling Joseph A. Tikvart, Source
Receptor Analysis Branch, MD-14, U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27711,
phone (919) 541-5561. Supplement C
(draft) is also available to registered
users of the Support Center for
Regulatory Air Models Bulletin Board
System (SCRAM BBS) by downloading
the appropriate file. To register or access
this electronic bulletin board, users with
a personal computer should dial (919)
541-5742.

Docket: Copies of reports referenced
herein (unless otherwise noted) and
public comments made on this Notice of
Proposed Rulemaking (NPR) are
maintained in Docket A-92-65. The
docket is available for public inspection
and copying between 8:00 a.m. and 4:00
p.m., Monday through Friday, at the
address above.

FOR FURTHER INFORMATION CONTACT:
Joseph A. Tikvart, Chief, Source
Receptor Analysis Branch, Office of Air
Quality Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, NC 27711;
telephone (919) 541-5561 or C. Thomas
Coulter, telephone (919) 541-0832.

SUPPLEMENTARY INFORMATION:
Background ?

The purpose of the Guideline2 is to
promote consistency in the use of
modeling within the air management
process. The Guideline provides model
users with a common basis for
estimating pollution concentrations,
assessing control strategies and
specifying emission limits; these
activities are regulated at 40 CFR 51.46,
51.63, 51.112, 51.117, 51.150, 51,160,
51.166, and 51.21. The Guideline was
originally published in April 1978. It
was incorporated by reference in the
regulations for the Prevention of
Significant Deterioration of Air Quality

1 In reviewing this preamble, note the distinction
between the terms “supplement” and “appendix”.
Supplements A, B and C contain the replacement
pages to effect Guideline revisions; appendix A to
the Guideline is the repository for preferred models,
while appendix B is the repository for alternate
models justified for use on a case-by-case basis.

2“Guideline on Air Quality Modals (Revised)"”
(1986) |[EPA—450/2-78-027R], witl supplement A
{1987} and suppiement B {1993), hercinafter, the
“Guideline”. The Guideline is published as
appendix W of 40 CFR Part 51. The text of appendix
W will be appropriately modified to effect the
revisions proposed for supplement C.

in June 1978 (43 FR 26380). The
Guideline was subsequently revised in
1986 (51 FR 32176), and later updated
with the addition of supplement A in
1987 (53 FR 393). The last such revision
was supplement B, issued on July 20,
1993 (58 FR 38816). The revisions in
supé)lement B included techniques and
guidance for situations where specific
procedures had not previously been
available, and also improved several
previously adopted techniques.

During the public comment period for
supplement B, EPA received requests to
consider several additional new
modeling techniques and suggestions
for enhanced technical guidance.?
However, because there was not
sufficient time for the public to review
the new techniques and technical
guidance before promulgation of
supplement B, the new models and
enhanced technical guidance could not
be included in the supplement B
rulemaking. Thus, in this subsequent
regulatory proposal, EPA is proposing to
revise the Guideline and is seeking
public comment on the four items
described below. Once promulgated,
these four items will be included in
supplement C to the Guideline. A copy
of supplement C (draft) is available for
public review (Docket Item 1I-B-1).

Proposed Action

Appendix W of 40 CFR part 51 will
be appropriately amended to effect the
following revisions, proposed as
supplement C to the Guideline, EPA
solicits comment on each of the
following revisions.

1. Enhancements* to the Industrial
Source Complex Model [1SC2)

A. Area Source Algorithm

Today's action proposes to replace the
area source algorithm in the Industrial
Source Complex model (ISC2) with a
new one based on a double integration
of the Gaussian plume kernel for area
sources.

(1) Short-term algorithm: ISCST2. A
previous EPA study % indicated that the
currently implemented ISCST2 area

3The official public hearing for EPA’s proposal 1o
adopt supplement B was the Fifth Conference on
Air Quality Modeling, March 1991 {56 FR 7694)
Full transcripts filed in Docket No. A-88-04; IV-
F-1 (see ADDRESSES). Ses also “'Summary of
Public Comments and EPA Responses on the Fifth
Conlference on Air Quality Modeling: March 1991,
February 1963. {Docket No. A-88-04; V-C-1)

4 For clarification, these enhancements sre
discussed separately. EPA intends to integrate thest
enhancements into one model for actual use.

s Environmental Protection Agency, 1989. Review
and Evaluation of Area Source Dispersion
Algorithms for Emission Soucces at Superfund
Sites. EPA Pubiication No. EPA-450/4-89-020
U.S. Environmental Protection Agency, Resensch
Triangle Park, NC. {NTIS No. PB 90-142753]
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source algorithm, based on a finite line
segment approximation, estimates
concentration distributions with limited
accuracy, especially for receptors
located close to the area source. An
independent but later evaluation
confirmed these findings.5:? These
studies suggested that the integrated
line source algorithm for modeling
impacts from area sources provides a
better treatment of near-source geometry
than that currently recommended in
ISCSTZ, and a reasonable far-field
behavior. Based on these performance
evaluations and limited field data, the
integrated line source algorithm is a
candidate to substitute for the current
ISCST2 area source algorithm.
Responding to public comments :
received at the time supplement B was
proposed, steps were taken to develop
and test this algorithm. In the new
algorithm,8 the ground-level
concentration at a receptor downwind
of all or a portion of the area source is
given by a double integral in the
upwind and crosswind directions. The
integral in the lateral direction is solved
analytically. The integral in the
longitudinal direction (i.e., the
summation of the contributions from the
line sources in the upwind direction) is
approximated with a Romberg
integration technique.® The new
algorithm, essentially equivalent to
PAL 10 and the convergent mode of the
FDM 1 integrated line source algorithm,
has been shown to perform very well in
terms of efficiency and of the
reasonableness of the results.12

Existing field studies of impacts
within and nearby area sources being

" American Petroleum Institite, 1992. Evaluation
of Area and Volume Source Dispersion Models for
Petroloum and Chemical Industry Facilities, Phase
! (Final Report). API Publication No. 4539, (Dacket
No. A-92-65; [I-A-1)

" American Petrolenm Institute, 1992. Area and

‘olume Source Alr Quality Model Performance
Evaluation, Phase II (Final Report). API Publication
No. 4540. (Docket No. A~92-65; [I-A-2)

®""User Instructions for a New Area Source
Algorithm' (August 1893), uploaded 1o the SCRAM
BBS. (Docket No. A~92-85; [1-A-3)

“W.B,, B. Flannery, S. Teukolsky, and W.
Vetterling, 1986. Numerical Recipes. Cambridge
University Press, New York; 797 Pp:

'"Petersen, W.B., 1978. User's Guide for PAL—

A Gaussian-Plume Algorithm for Point, Area, and
Line Sources. EPA Publication No, EPA-600/4-78~
013. U.S. Environmental Protection Agency,
Rescarch Triangle Park, NC. (NT1S No. PB 281306)

" Environmental Protection Agency, 1991, User’s
Uuide for the Fugitive Dust Model (FDM) (Revised).
!'!"l\, Publication No. EPA-910/9-88-202R. U.S.
E‘:‘.vlmnmcntal Protection Agency, Region X. (NTIS
No. PB 90-502410)

g hnvvironmenlu! Protection Agency, 1992,

Omparison of a Revised Area Source Algorithm for

* Industrial Source Complex Short Term Model
and Wind Tunnel Data. EPA Publication No, EPA-
454 R-92-014. U.S. Environmental Protection
;’J-:* f)llr",\_'_.‘;(lu;march Triangie Park, NC. {NTIS No. PB

scarce and limited in scope, EPA
compared model predictions to
measured results using a wind tunnel
simulation at the Fluid Modeling
Facility, Atmospheric Research and
Exposure Assessment Laboratory.13
Both qualitative physical and
quantitative statistical analyses were
performed. The analysis results 12 show
that the new algorithm predicts the
concentration gistribulion with
relatively good accuracy (i.e., + ~10%),
especially for the ground-level receptors
located near the downwind edge of the
area source, a situation of concern to
regulatory modeling applications. For
receptors near ground level and within
or near the area + source, the
normalized modeled concentrations
generally matched the wind tunnel
measured concentrations to within +
20%. EPA considers this to be an
acceptable correspondence.

To examine the sensitivity of the
design concentrations across a range of
source characteristics, scenarios
considering source size, elevation, and
downwind distance were simulated.14
For each scenario, the high-second high
(HSH) 1-hour, 3-hour, 24-hour averages
and high annual averages were
determined using a full year of
meteorological data; both rural and
urban mode dispersion options were
used. Generally, the concentration
ratio 15 averaged ~1.2 (1-hour) to ~1.0
(annual). However, for receptors located
within and nearby the area source, the
ratio averaged ~2 (1-hour) to ~3
(annual). Thus, for receptors inside the
area source, the ratio is higher than for
receptors outside the source, where the
effect is a function of averaging time and
proximity to the source in question.

The proposed algorithm is equivalent
to that in PAL and FDM and is more
efficient than either of these algorithms.
Based on comparisons with wind tunnel
data, the proposed algorithm provides a
more realistic characterization of the
magnitude of impacts at receptors
located within and nearby the area than
that currently in ISC2, and gives
comparable results to the FDM
convergent algorithm when modeled
based on the same assumptions for
release height, mixing height, and
dispersion parameters. Furthermore,

13Snyder, W.H., 1991. DATA REPORT: Wind
Tunnel Simulation of Dispersion from Superfund
Area Sources, Part: Neutral Flow. {Docket No. A~
92-65; [l-a—4)

¥ Environmental Protection Agency, 1992.
Sensitivity Analysis of a Revised Area Source
Algorithm for the Industrial Source Complex Short
Term Model. EPA Publication No. EPA-454/R-92-
015. U.S. Environmental Protection Agency,
Research Triangle Park. NC. (NTIS No. PB 93~
226769)

15 R.'\'no = -\.\l:\\lk'(ﬂ D

these findings confirm that the currently
used area source algorithm in ISC2 is an
approximation that routinely under-
estimates (and underrepresents) the
actual ambient impact, especially for
receptor locations within and near an
area source.

(2) Long-term algorithm: ISCLT2. The
studies previously cited in footnotes 5,
6, and 7 have also indicated the
deficiencies of the virtual point source
algorithm used in ISCLT2. While it is
computationally efficient, the virtual
point source algorithm used in the
original ISCLT2 yields estimates of
limited accuracy for receptors located
near the edges and corners of the area,
a problem also seen with the original
ISCST2. The algorithm cannot predict
the area source impact for receptors
located inside the source itself, and does
not adequately handle effects of
complex source-receptor geometry.

Thus, a new area source algorithm for
the ISCLT2, based on the numerical
integration algorithm described above,
was developed and evaluated.1®
Detailed performance tests, statistical
analyses and sensitivity analyses were
completed to assure the reliability and
reasonableness of the modeling results.
Using idealized meteorological’
conditions, the new algorithm yields
very good comparison results when
compared with the newly developed
ISCST2 area source algorithm. For
realistic meteorological data, the
differences between ground level
concentration values simulated with the
new ISCLT2 algorithm and with the
new ISCST2 counterpart are within
about 10% for a typical source. The
differences between the long-term and
short-term algorithms using actual
meteorological data are because ISCLT2
uses a meteorological frequency

* distribution to represent the

meteorological conditions, and does not
contain precise hour-to-hour
information on specific combinations of
wind speed, wind direction, stability
class and mixing height that typically
control the design values for the short-
term model. Furthermore; sensitivity
analyses show that the current ISCLT2
area source algorithm, based on the
virtual source approach, routinely
underestimates (and underrepresents)
the actual maximum concentration
impacts by a factor of 2 to 4, especially

16 Environmental Protection Agency, 1992,
Development and Evaluation of a Revised Area
Source Algorithm for the Industrial Source
Complex Long Term Model. EPA Publication No.
EPA-454/R-92-016. U.S. Environments! Protection
Agency, Research Triangte Park, NC. (NTIS No. i3

93-226777)
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when the receptors are located inside or
near the source.

B. Dry Deposition Algorithm

Deposition phenomena can be
conceptualized in a two by two matrix,
with a wet/dry dichotomy on one side
and a particle/gas dichotomy on the
other. Each of the four celis can then be
further subdivided into simple and
complex terrain components. Today's
action proposes to replace the plume
depletion and dry deposition
algorithm 17 in the Industrial Source
Complex model (I5C2) with a new
algorithm that estimates the amount of
material depleted from the plume asa
combination of processes involving
atmospheric turbulence and
gravitational settling. This proposal
embodies the simple terrain component
of ene cell in the conceptual matrix: dry
deposition applied to particles. It is
proposed that the new algorithm be
implemented to treat dry deposition in
rolling terrain, which is not possible in
the current versions of ISC2. Future
efforts may be directed at better
characterizing gaseous and wet
deposition in simple and complex,

The dry deposition algorithm
currently used in 1SC2 is applicable to
large particles (i.e., those with diameters
greater than ~20um) fer which
deposition is dominated by gravitational
settling. In 1993, EPA initiated a study
to evaluate the performance of
alternative deposition aigorithms. A
review of the techaical literature
identified four core algerithns and six
variants suitable for testing, producing a
field of ten algorithm candidates.
Estimates based on these algorithms
were compared with observations from
several data bases. Objective statistical
procedures 8 were used to measure
model performance. The main feature of
this approach is to compute normalized
statistical measures of the fractional bias
between observed and predicted values.

Based on the evaluation, ' the
performance amoag the thige top-

17 Llser lnsteuctions dor the Draft Deposition
Models DEPST and DEPLT™ [March 1994) have
been aploaded to the SCRAM BRS. {Bocket No. A-
02-65; H-A-5).

18 Eovirenmental Protection Agency, 1992,
Protocol for Determiining the Best Peclorniog
Model. EPA Publication Ne. EPA-454/R-92-025.
LLS, Envivonmental Protection Agency, Research
Triangle Park, NC. [NTIS No. PB93-206082)

" Environteentzl Protection Ageacy, 1994.
Development and Testing of 4 Dry Deposition
Algorithm {Revised). EPA Publication No. EPA-
454/R-94-015. US. Environmental Protection
Ageney, Research Teiangle Park, NC. (NTIS No. PR
94-183100)

Nete: This veport replaces ons gipeviously
complated because au ernir was discovered after the
curlior roport was issued, The fallowing

ranked dry deposition algorithms was
statistically indistinguishable. The three
top-ranked models were UAM 2, CARB
3 and ADOM 1. The UAM 2 and CARB
3 algorithms represent a hybrid variant
of their respective core algorithms with
an added Leaf Area Index (LAI)%°
adjustment. ADOM 1, currently
employed in the Acid Deposition and
Oxidant Model, is a core algorithm
(does not include a LAl adjustment).
The results of the evaluation suggest
that the reflection coefficient method
used in ISCZ does not perform well for
particle sizes less than 20um in
diameter.

The technical applicability of a LAl
adjustment, as implemented for particle
deposition velocity, has not been
extensively studied. Thus, the
robustness of using a LAl inToutine
mode! applications is uncertain.
Excluding algorithms with LAI
adjustments, the ADOM 1 scheme
produces the best composite fractional
bias measure {CPM) and was
significantly better than other models
tested at the 95% confidence level.
ADOM 1 slightly underestimates
observed deposition velocities, a trait
that is shared by ail the algorithm
candidates. Considering all of these
factors, ADOM 1 is recommended for
estimating dry deposition velocity in the
ISC2 model.

The ADOM 1 dry deposition
algorithm has been tested within the
framework of the ISC2 model and
comparisons of deposition estimates
using the old and new deposition
algorithms have been made for a range
of source types and particulate emnission
scenarios. Similar comparisons have
been made of particulate concentration
estimates as affected by the old and new
deposition algorithms. A report 2
documenting these analyses and
assessing the potential consequences of
replacing the current deposition
algorithm in ISC2 with the proposed
algorithm has been prepared.

The results of the comparative
analyses of the preposed dry deposition
algorithma vary with release type,

memorandum detaits the natuce of the error and
documents the validity of the newer report.

Momorandam hom Jawad 8. Touma et al. 10
Joseph A. Tikvart: Comments on the report
“Dis and Testing of a Dry Deposition
Algorithau (Revised)”, 6 May 1994 (3pp. w/S
attachawats) (Dockats No. A-92-65; -E-1)

20The LAl is a ration of-leaf surface area dividod
by ground surface area acd can be estimated from
land use type and seasos.

2i Environmental Protection Agency. 1994.
Comparisonaf {SC2 Deposition Estitrates Based on
Current and Proposed Deposition Algerithms. EFA
Publication No. EPA-4547R-94-018. LS.
Eavironmentsl Protaction Agency, Research
Triangle Park; NC.

particie size, and averaging period.
Consequently, care should be exercised
in interpreting the generalizations that
follow regarding deposition and
concentration estimates.

The effects on the actual depaesition
predicted by ADOM 1 were examined.
For surface releases, the new algarithm
gives higher annual and 24-hour
deposition estimates for all particle
sizes, For 1-hour and 3-hour estimates
for surface releases the results were
mixed. For elevated releases, deposition
estimates given by the new algorithm
are higher for 6.1pm and 1gm particles,
lower for 10 and 20pm particles, and
higher for 86pum and 100um particles,
The results for etevated releases of 50y
particles depend on release height.

The effects on ambient concentrations
predicted by 1SC2 were also examined.
For both surface and elevated releases of
small and intermediate particle sizes
(i.e., 0.1, 1.0, 10 and 20um), the
differences in concentration estimates
between the old and new algorithms are
less than 10 percent. These differences
are considered insignificant. Results for
the large particle sizes {i.e., 50, 80, and
100pum) depend on release height. For
surface releases, the concentration
estimates using the new algorithm are
diminished. For elevated releases,
concentration estimates using the new
algorithin are increased.

EPA is also soliciting public commen!
on whether it would be appropriate to
require the proposed dry deposition
algorithm to be used for all 1SC2
analyses involving particulate matter in
any of the programs for which Guideline
usage is required under 40 CFR parts 51
and 52 (see Summary). Heretofare, use
of the depositicn algorithm has been
optional, depending on the relevance of
particle deposition to a particular
application. However, with the maore
accurate deposition algorithm proposed
herein, its use may result in the
systematic prediction of more accuraie
ambient concentrations. Therefore, EF'A
is soliciting comment on whether it
would be appropriate to revise
Guideline section 8.2.7 (Gravitational
Settling and Deposition) to require use
of the deposition algorithin, and if so.
whether the implementation guidance
provided in the User's Instructions 7 is
sufficient.

2. Enhancements to On-site Stability
Classification

EPA is proposing to revise the on-site
stability classification with the adopticn
of a new technique, adapted from
Bowen et al.22 and herein referred to as

& Powen, BM., M. Dewart, and A 1. Chen,
1983, Stabiiity Class Determination: A Companisos
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the solar radiation/delta-T (SRDT)
method. This method uses total solar
radiation during daytime and
temperature difference, delta-T (AT), at
night and is a replacement for the one
originally propesed (56 FR 5300). As
proposed in supplement C, the
hierarchy of stability classification
schemes in the Guideline will be
changed to reflect a preference for
SRDT-derived stability categories.
Operation of the method is fully
described in section 6.4.4.2 of “‘On-Site
Meteorological Program Guidance for
Regulatory Modeling Applications"
(EPA—450/4—87-013), hereafter, “on-site
guidance™.

The new method has been completely
reconfigured in terms of its
classification criteria, in response to the
public comments provided at the Fifth
Conference on Air Quality Modeling
(March 1991} regarding the original
proposal. The comments (Docket A-88—
04, Category IV-D; see footnote #4) were
generally favorable to the concept of a
SRDT method for determining stability
category. However, there were some
substantial criticisms of specific SRDT
components. Most significant were
comments on:

(1) Accuracy of measurements
associated with a 2-10m AT;

(2) Limitations on temperature
measurements made at 2m;

(3) Use of a 10-60m AT in lieu of one
measured from 2-10m;

(4) Lack of evaluation data bases;

(5) Use of net radiation measurements
in lieu of selar radiation; and

(6) Merits of o measurements for
stability determination.

Regarding the use of net radiation, it
is not apparent that there is sufficient
experience with routine use of such
measurements to justify requiring their
use, whereas there has been extensive
experience with AT systems. Regarding
the use of o measurements, experience
has been that, unless such systems are
tuned for site-specific regimes, the o-
based metheds do not represent
Pasquill-Gifford (P-G) stability
classification well. Evaluation results,23
based on on-site measurements from
three widely separated locations,
indicate that the SRDT method seems to
be less sensitive to local measurement
configurations and is expected to be
for One Site. Proceadings, Sixth Symposium on
‘urbulence and Diffusion, American Meteorological

Society, Boston, MA: pp. 211-214. (Docket No, A~
92-65; H1~A—8)

*'Environmental Protection Agency, 1993. An
Evaluation of a Selar Radiation/Delta-T [SRDT)
Method for Estimating Pasquill-Gifford (P-G)
SI-kalnty- Categories. EPA Publication No, EPA-454/
R-93-055. U.S. Environmental Protection Agency,

F:;':\;um,h Triangle Park, NC. (NTIS No. PB 94—
3958)

geographically robust. Furthermere, the
new SRDT method has been configured
so that the system accuracy will not be
limiting. Thus, the method will be less
sensitive to random temperature
differences. The claim (commenter IV—
D-27 in Docket Item V-C-1; see
footnote #3) that accurate measurement
of the 2m temperature may be adversely
affected by surface conditions under the
tower has merit in certain
circumstances. The new SRDT method
does not mandate that the location of
the lower temperature sensor be at 2m.
EPA believes that proper siting of
temperature probes in accordance with
Chapter 3 of the on-site guidance,
coupled with sound judgment, should
obviate any such problem. Use of a 10—
60m AT, an interval specified in the
meteorological monitoﬁnipmtocol
used by the Nuclear Regulatory
Commission, is accommodated by the
new SRDT method. Finally, substantial
effort was made in acquiring suitable
on-site data bases with which to
evaluate the new SRDT method; the
new SRDT method has been more
extensively evaluated.

To make the stability classification
comparisons for the SROT evaluation, a
surrogate for the preferred Turner
classification scheme 2¢ was devised.
This surrogate method utilized *off-
site" National Weather Service [NWS)
observations in lieu of those otherwise
made “on-site™. To ensure the integrity
of this surrogate method, it was
necessary that candidate sites be
sufficiently near a representative NWS
station from which cloud cover and
ceiling height observations could be
obtained. Of ten on-site data bases
considered for supporting the
evaluation, three were ultimately
selected because they had the requisite
attributes. The data bases thus selected
were: Kincaid, IL (21 weeks in 1980),
Longview, WA (CY 1991}, and a site
near Bloomington, IN (7/91-7/92).
Proximity of these sites to NWS stations
ranged from 17 to 45 miles.

For theoretical reasons, as well as for
consistency with the approach
originally proposed, the SRDT method
was initially evaluated using AT data
from 2-10m; such data were available
for all three sites. At two of the sites, AT
data from 10-50m were also available.
These data were of interest in trying to
accommodate AT measurements from
alternative height intervals.

As substantial site-to-site variability

* was seen in initial analyses using the 2—

#4 This method requires on-site measurements of
wind speed coupled with observations of cloud
cover and ceiling height. Turner, D.B,, 1964. A
Diffusion Model Jor an Urben Area. Journal of
Applied Meteorology, 3(1): 83-91.

10m AT data, it was decided to pool the
data from all three sites and then
determine optimum SRDT “cutpoints”
(i.e., meteorological criteria for
discriminating stability category). Thus,
optimum cutpoints were derived in an
empirical, iterative fashion from a data
base of 19,540 valid hours. Use of these
optimum cutpoints resuited in a SRDT
system that estimated the same P-G
stability as the preferred Tumer scheme
for 62% of the houss; the categories
were within one class for 89% of the
hours. A randomization procedure in
which the composite data were split
into two complementary sets was done
to ascertain robustness {(insensitivity 1o
random variations in the data) of the
method. The optimum cutpaints from
the composite data were then applied to
the three sites individually to document
site-specific residuals.

For the two sites with 10-50m AT
data, the SRDT system using the
optimum (for pooled data) cutpoints
was applied in the same way as with the
2-10m AT data, with reasonably
accurate and consistent results. Stability
categories were duplicated by the SRDT
method at least 56% of the hours, and
were within one class for about 90% of
the hours. Overall, the analyses show
that the SRDT system works adequately
for either AT interval: the system does
not appear to be unduly sensitive to the
actual AT height interval. Based on
these analyses, EPA does not feel it
should be overly prescriptive regarding
the use of particular AT intervals.
Rather, in guidance for implementation
of the method, actual placement of
temperature probes is related to
fundamental site-specific phenomena,
e.g., surface roughness. While the
method was evaluated using only 2-
10m and 10-50m AT data, it is
considered to be rebust enough to
accommodate other AT height intervals
as well, so long as section 64.4.2 of the
on-site guidance cited above is
followed.

Finally; consequence analyses were
performed using a Gaussian dispersion
model (i.e., ISC2) to document the effect
of the SRDT miethod on design
concentration ratios.?s These analyses
were performed for the 2-10m AT
comparisons at all three sites and for the
10-50m AT comparisons at two sites.
For all such analyses, scenarios
included single 35m, 100m and 200m
stacks and 180 receptors configured
radially in 5 concentric rings. Averaging
times included 1-hour, 3-hour, 24-hour,
and period. Modeled concentrations of
interest were the high, and high 2nd
high value. Using stability categories

SBRATIO=X surer/X rurver
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derived from the 2-10m AT data for the
three sites, the concentration ratios
averaged 1.06-1.24 across three source
types, four averaging times and two
concentration types. Likewise, using
those categories derived from the 10—
50m AT data, the same concentration
ratios also averaged 1.06-1.24.

In the supplement B revisions to the
Guideline, EPA referenced "'On-Site
Meteorological Program Guidance for
Regulatory Modeling Applications™ in
section 9.3.3. This document continues
to serve as the primary source of
supplementary technical guidance on
the collection and use of on-site
meteorological data. EPA is proposing
an addendum 26 to accommodate the
technical details of the SRDT system.
Once finalized, the hierarchy of stability
classification schemes in that document
will also be changed to reflect the
preference for those derived via SRDT.
The use of other techniques prior to a
year following promulgation will be
exempt from this provision, after which
they will not be considered the primary
method for estimating stability. Finally,
the module designed to implement the
SRDT system in Version 1.3 of the
Meteorological Processor for Regulatory
Models (MPRM), EPA-600/3-88-043,
will be activated and configured with
the optimum cutpoints derived in the
evaluation.

3. Screening Approaches for Assessing
Annual NO; Impact

EPA is proposing a revision to
simplify the screening approaches for
assessing annual NO; concentration
impact in Guideline section 6.2.3.

These revisions respond to public
comments contending that the initial
screening level (which assumed total
conversion of NO to NO,) was overly
conservative, and that the ozone
limiting approach described in the
second and third screening levels was
sometimes inapplicable or
impracticable. Thus, a second level
screening approach that embodies use of
an empirically derived NO»/NOx ratio is
proposed. This method replaces the
multi-tiered ozone limiting method now
recommended in the Guideline. As
described in Chu and Meyer (1991),%7
the new approach reflects a review of 10
years of ambient NO; and NOx
concentration data collected at a variety

26 ADDENDUM: On-Site Meteorological Program
Guidance for Regulatory Modeling Applications.
Draft for Public Comment (September 1993).
(Docket No. A-92-65; [I-A-7)

27 Chu, S.-H. and E.L. Meyer, 1991. Use of
Ambient Ratios to Estimate Impact of NOx Sources
on Annual NO; Concentrations. Proceedings, 84th
Annual Meeting & Exhibition of the Air & Waste
Management Association, Vancouver, B.C.; 16-21
June 1991 (16pp.). (Docket No. A-92-65; [I-A-8)

of monitoring sites throughout the
United States.

The underlying basis for the ambient
ratio method (ARM) is that, for a well
mixed plume, the photochemical
conversion of NO to NO is essentially
controlled by the characteristics of the
ambient air. This, in turn, is reflected in
the annual NO,/NOx ratio monitored
downwind. Since the photochemistry
involved in converting NO to NO; is
implicitly accounted for by the annual
NO,/NOx ratio monitored downwind,
no long-term complex photochemical
calculation is needed. Thus, it makes
the modeling exercise much simpler, yet
still provides results consistent with
available plume observational studies.

The method is conservative since, in
many cases, maximum estimated
ground level NOx concentration may
occur prior to thorough mixing of the
plume. A second, less important, source
of conservatism is that the existing NO,
and NOx data may overestimate the
actual NO, and NOx concentrations due
to interference of PAN and nitric acid in
the measurement. However, since the
same amount is added to both the
numerator and denominator of the
NO,NOx ratio, it only makes the
conversion ratio slightly more
conservative. As shown by Chu and
Meyer (1991), the ARM, while likely to
be conservative, is somewhat less so
than existing screening methods (such
as the total conversion and the ozone
limiting method) for estimating annual
NO; concentrations and PSD NO;
increments for NOx sources. Serving as
a second level screening method, ARM
has the quality of simplicity, is easy to
apply and is likely to be somewhat
conservative. It relies only on the

_ standard regulatory Gaussian models

and data from nationwide NOx
monitoring networks. EPA has therefore
selected this method to propose as a
revision to the Guideline in supplement
G

4. Modeling Techniques for Toxic Air
Pollutants

In response to a request made by the
American Petroleum Institute (see
footnote 3), two new models for treating
toxic air pollutant releases are being
proposed for addition to appendix B of
the Guideline. These models, SLAB and
HGSYSTEM, will then accompany
DEGADIS, another appendix B model
for treating dense gas releases for use on
a case-by-case basis. (See footnote 2.)

Administrative Requirements
A. Executive Order 12866

Under Executive Order (E.O.) 12866
{58 FR 51735 (October 4, 1993)], the

Agency must determine whether the
regulatory action is “significant™ and
therefore subject to review by the Office
of Management and Budget (OMB) and
the requirements of the Executive Order,
The Order defines “'significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the economy
of $100 million or more or adversely affect
in a material way the economy, a sector of
the economy, productivity, competition, jobs,
the environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken or
planned by another agency;

(3) Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs of the rights and obligations of
recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the President’s
priorities, or the principles set forth in the
Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of E.O. 12866 and is
therefore not subject to OMB review

B. Paperwork Reduction Act

This final rule does not contain any
information collection requirements
subject to review by OMB under the
Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires EPA to
consider potential impacts of
regulations on small “entities", The
action here proposed is a supplement to
the notice of final rulemaking that was
published on July 20, 1993 (58 FR
38816). As described earlier in this
preamble, the revisions here proposed
as supplement C to the Guideline
encompass the use of new model
algorithms and techniques for using
those models. This rule merely updates
existing technical requirements for air
quality modeling analyses mandated by
various Clean Air Act programs (e.g.,
prevention of significant deterioration,
new source review, SIP revisions) and
imposes no new regulatory burdens. As
such, there will be no additional impact
on small entities regarding reporting,
recordkeeping, compliance
requirements, as stated in the notice of
final rulemaking (op. cit.). Furthermore,
this proposed rule does not duplicate,
overlap, or conflict with other federal
rules. Thus, pursuant to the provisions
of 5 U.S.C. 605(b), EPA hereby certifies
that the attached proposed rule will not
have a significant impact on a
substantial number of such entities.
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List of Subjects Authority: 42 U.S.C. 7410(a)(2), 7475(e), tand
Model *
, 7503, 7620.
40 CFR Part 51 7502(a) and (b), 7503, 7601{a)1) and 7620 Use
Administrative practice and §51.112 [Amended] . 5 A ; -
procedure, Air pollution control, 2.1n §51.112, paragraphs (a)(1) and 'The models as listed in this table refiect

Intergovernmental relations, Reporting
and recordkeeping requirements, Ozone,
Sulfur oxides, Nitrogen dioxide, Lead,
Particulate matter, Hydrocarbons,

Carbon monexide.

40 CFR Part 52

Air pollution control, Ozone, Sulfur
oxides, Nitrogen dioxide, Lead.

Authority: This notice of sed
rulemaking is issued under Y;:%?ﬂhoﬁty
granted by sections 110(a)(2), 165(e), 172(a)
& (c), 173, 301{a)(1) and 320 of the 1990
Clean Air Act Amendments, 42 U.S.C.
7410(a)(2), 7475(e), 7502(a) & {c), 7503,
7601(a)(1) and 7620, respectively,

Dated: November 7, 1994,
Carol M. Browner,
Administrator.

Parts 51 and 52, Chapter I, Title 40 of
the Code of Federal Regulations are
amended as follows:

PART 51—REQUIREMENTS FOR
PREPARATION, ADOPTION, AND
SUBMITTAL OF IMPLEMENTATION
PLANS

1. The authority citation for part 51
continues to read as follows:

BILLING CODE 6560-50-M

(a)(2) are amended by revising “and
supplement B (1993)" to read *',
supplement B (1993) and supplement C
(1994)".

§51.160 [Amended]

3. In § 51.160, paragraphs (f)(1) and
(}(2) are amended by revising “and
supplement B (1993)" to read "',
supplement B (1993) and supplement C
(1994)".

§51.166 [Amended]

4.1In §51.166, paragraph (1)(1) and
(1)(2) are amended by revising “‘and
supplement B (1993)" to read *',
supplement B (1993) and supplement C
(1994)".

5. Appendix W to Part 51, section
.2.2, is amended by revising footnote 1
in Table 4-1 to read as follows:

Appendix W to Part 51—Guideline on

Air Quality Models {Revised)
[ 2 o il d pelis

Table4—1.* =

Figure 6-1—Multi-tiered Screening Approach for Estimating Annual NO, Concentrations From Point Sources

the applications for which they were originally
intended. Several of these models have been
adapted to contain options which allow them
to be interchanged. For example, 1SCST2
could be substituted for ISCLT2. Simitarly, for
a point source ication, ISCST2 with urban
option can be substituted for RAM. Where a
substitution 'is convenient o the user and
equivalent estimates are assured, t may be
made.

- * » - ~

Appendix W [Amended]

6. Appendix W to Part 51, section
6.2.3, is revised to read as follows:

L - * L *

6.2.3 Models for Nitrogen Dioxide [Annual
Average)

a. A tiered screening approach is
recommended to obtain annual average
estimates of NO; from point sources for New
Source Review analysis, including PSD, and
for SIP planning purposes. This multi-tiered
approach is conceptually shown in Figure 6-
1 below:

Assume Total Conversion of RO to NO,

¥

Tier 2:

Multiply Annual NO, Estimate by Empirically Derived

NO, / RO, Ratio

BILLING CODE 6560-50-C

b. For Tier 1 {the initial screen), use an
ppropriate Gaussian model from appendix
A to estimate the maximum annual average
Concentration and assume a total conversion
0f NO to NQ,. if the concentration exceeds
the NAAQS and/or PSD increments for NO,
proceed to the 2nd level screen.

c. For Tier 2 {2nd level) screening analysis,
multiply the Tier 1 estimate(s) by an
empirically derived NO./NOx value of 0.75
(annual national default).? An annual NOy/
NOx ratio differing from 0.75 may be used if
it can be shown that such a ratio is based on
data likely to be representative of the
location(s) where maximum annual impact
from the individual source under review

occurs. In the case where several sourees
contribute to conswmption of 2 PSD
increment, a locally derived annual NO,/
NOx ratio should also be shown to be
representative of the location where the
maximum collective impact from the new
plus existing sources occurs.

d. In urban areas, a proportional model
may be used as a preliminary assessment to
evaluate control strategies to meet the
NAAQS for multiple minaor sources, i.e.
minor point, area and mobile sources of NOy;
concentrations resulting from major point
sources should be estimated separately as
discussed above, then added to the impact of
the minor sources. An acceptable screening
technique for urban complexes is to assume

that all NOx is emitted in the form of NO,
and to use a model from appendix A for
nonreactive pollutants to estimate NO,
cancentrations. A more accurate estimate can
be abtained by: (1) calculating the annual
average concentrations of NOx with an urban
model, and (2) converting these estimates to
NO: concentrations using an empirically
derived annual NO2/NOy ratio. A value of
0.75 is recommended for this ratio. However,
a spatially averaged annual NOJ/NOx ratio
may be determined from an existing air
quality monitoring network and used in lieu
of the 0.75 value if it is determined to be
representative of prevailing ratios in the
urban area by the reviewing agency. To
ensure use of appropriate locally derived
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annual NOy/NOx ratios, monitoring data
under consideration should be limited to
those collected at monitors meeting siting
criteria defined in 40 CFR 58, appendix D as
representative of “neighborhood”, “urban”,
or “‘regional” scales. Furthermore, the highest
annual spatially averaged NO,/NOx ratio  *
from the most recent 3 years of complete data
should be used to foster conservatism in
estimated impacts.

e. To demonstrate compliance with NO;
PSD increments in urban areas, emissions
from major and minor sources should be
included in the modeling analysis. Point and
area source emissions should be modeled as
discussed above. If mobile source emissions
do not contribute to localized areas of high
ambient NO; concentrations, they should be
modeled as area sources. When modeled as
area sources, mobile source emissions should
be assumed uniform over the entire highway
link and allocated to each area source grid
square based on the portion of highway link
within each grid square. If localized areas of
high concentrations are likely, then mobile
sources should be modeled as line sources
with the preferred model ISCLT2.

f. More refined techniques to handle
special circumstances may be considered on
a case-by-case basis and agreement with the
reviewing authority should be obtained. Such
techniques should consider individual
quantities of NO and NO; emissions,
atmospheric transport and dispersion, and
atmospheric transformation of NO to NO,.
Where they are available, site-specific data
on the conversion of NO to NO; may be used.
Photochemical dispersion models, if used for
other pollutants in the area, may also be
applied to the NOx problem.

< * * * *

7. Appendix W to Part 51, section
9.3.3.2, is revised to read as follows:

® . * * *

9.3.3.2 Recommendations—Site-specific
Data Collection.

a. The document “*On-Site Meteorological
Program Guidance for Regulatory Modeling
Applications’' 86 provides recommendations
on the collection and use of on-site
meteorological data. Recommendations on
characteristics, siting, and exposure of
meleorological instruments and on data
recording, processing, completeness
requirements, reporting, and archiving are
also included. This publication should be
used as a supplement to the limited guidance
on these subjects now found in the *Ambient
Monitoring Guidelines for Prevention of
Significant Deterioration".53 Detailed
information on quality assurance is provided
in the “Quality Assurance Handbook for Air
Pollution Measurement Systems: Volume
IV'.67 As a minimum, site-specific
measurements of ambient air temperature,
transport wind speed and direction, and the
parameters to determine Pasquill-Gifford (P-
G) stability categories should be available in
meteorological data sets to be used in
modeling. Care should be taken to ensure
that meteorological instruments are located
to provide representative characterization of
pollutant transport between sources and
receptors of interest. The Regional Office will

determine the appropriateness of the
measurement locations.

b. All site-specific data should be reduced
to hourly averages, Table 9-3 lists the wind
related parameters and the averaging time
requirements.

c. Solar Radiation Measurements. Total
solar radiation should be measured with a
reliable pyranometer, sited and operated in
accordance with established on-site
meteorological guidance.5s

d. Temperature Measurements.
Temperature measurements should be made
at standard shelter height (2m) in accordance
with established on-site meteorological
guidance.56

e. Temperature Difference Measurements.
Temperature difference (AT) measurements
for use in estimating PG stability categories
using the SRDT methodology (see Stability
Categories) should be obtained using two
matched thermometers or a reliable
thermocouple system to achieve adequate
accuracy.

f. Siting; probe placement, and operation of
AT systems should be based on guidance
found in Chapter 3 of reference 66, and such
guidance should be followed when obtaining
vertical temperature gradient data for use in
plume rise estimates or in determining the
critical dividing streamline height.

8. Wind Measurements. The wind speed for
determining plume rise using the methods of
Briggs 3¢57 should be measured at stack top.
For refined modeling applications in simple
terrain situations, if a source has a stack
below 100m, select the stack top height as the
wind measurement height for *

_ characterization of plume dilution and

transport. In some cases, collection of stack
top wind speed may be impractical. For
sources with stacks extending above 100m, a
100m tower is suggested unless the stack top
is significantly above 100m (i.e., 2200m), In
cases with stack tops >200m, the Regional
Office should determine the appropriate
measurement height on a case-by-case basis.
Remote sensing may be a feasible alternative.

h. For refined modeling applications in
complex terrain, multiple level (typically
three or more) measurements of wind speed
and direction, temperature and turbulence
(wind fluctuation statistics) are required.
Such measurements should be obtained up to
the representative plume height(s) of interest
(i.e., the plume height(s) under those
conditions important to the determination of
the design concentration). The representative
plume height(s) of interest should be
determined using an appropriate complex
terrain screening procedure (e.g., CTSCREEN)
and should be documented in the
monitoring/modeling protocol. The necessary
meteorological measurements should be
obtained from an appropriately sited
meteorological tower augmented by SODAR
if the representative plume height(s) of
interest exceed 100m. The meteorclogical
tower need not exceed the lesser of the
representative plume height of interest (the =
highest plume height if there is more than
one plume height of interest) or 100m.

i. Specifications for wind measuring
instruments and systems are contained in the
“On-Site Meteorological Program Guidance
for Regulatory Modeling Applications’.56

j. Stability Categories. The (P-G) stability
categories. as originally defined, couple near.
surface measurements of wind speed with
subjectively determined insolation
assessments based on hourly cloud cover and
ceiling height observations. The wind speed
measurements are made at or near 10m. The
insolation rate is typically assessed using
observations of cloud cover and ceiling
height based on criteria outlined by Turner.»
In the absence of site specific observations of
cloud cover and ceiling height, it is
recommended that the P-G stability category
be estimated using the solar radiation/delta-
T (SRDT) method described in section 6.4.4.2
of reference 66. This method requires
measurements of total solar radiation during
the daytime and temperature difference (4) at
night (see Temperature Difference
Measurements), coupled with average wind
speed at 10m above ground level. This
technique is modified slightly from that
published by Bowen et al. (1983),138 has been
evaluated with three on-site data bases,!¥
and allows practical and reasonable
implementation of the preferred Turner
method.5%

k. Two methads of stability classification
which use wind fluctuation statistics, the o,
and og methods, are also described in detail

‘in reference 66 (note applicable tables in

Chapter 6). As a primary method, these two
techniques may only be used for processing
data collected within 1 year following the
promulgation date of Supplement C, and
then only when data are unavailable to
implement either the preferred Turner
method %3 or the SRDT method. After
promulgation of Supplement C, these
turbulence methods should only be used to
provide back-up stability category estimates
for missing hours in the record according to
an established data substitution protocol:
and after valid data retrieval requirements
have been met.

L. In the case of the o, method it should
be noted that wind meander may
occasionally bias the determination of o, and
thus lead to an erroneous determination of
the P-G stability category. To minimize wind
direction meander contributions, o may be
determined for each of four 15-minute
periods in an hour. However, 360 samples
are needed during each 15-minute period. If
the oa method is being used for stability
determinations in these situations, take the
square root of one-quarter of the sum of the
squares of the four 15 minute ou’s, as
illustrated in the footnote to Table 9-3. While
this approach is an acceptable alternative for
determining stability, as gualified above, o.'s
calculated in this manner are not likely to be
suitable for input to models that are designed
to accept on-site hourly o's based on 60-
minute periods, e.g., CTDMPLUS. For
additional information on stability
classification using wind fluctuation
statistics, see references 68-72.

m. In summary, when on-site data are
being used, P-G stability categories should be
determined by (1) Turner’s method 55 using
site specific data which include cloud cover.

2 Such protocols are usually part of the approved
monitoring program plan. Data'substitution
guidance is provided in section 5.3 of reference 66
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ceiling height and surface (~10m) wind
speeds, or (2) the radiation-based technique
(SRDT) described in reference 66.

n. The following techniques may only be
applied to on-site data bases collected within
1 year following the promulgation date of
Supplement C, and then only when data are
unavailable to implement the preferred
Turner 55 or SRDT method; or to provide
back-up stability category estimates for
missing hours in the record according to an
established data substitution protocol® and
after valid data retrieval requirements have
been met (choice is based on data availability
and site suitability):

(1) or from site-specific measurements in

accordance with guidance; 56
{2) o from site-specific measurements in

accordance with guidance; 56
(3) Turner's method 55 using site-specific

wind speed with cloud cover and ceiling

height from a nearby NWS site.

0. Meteorological Data Processors. The
following meteorological preprocessors are
recommended by EPA: RAMMET,
PCRAMMET, STAR, PCSTAR, MPRM, 135
and METPRO.24 RAMMET is the
recommended meteorological preprocessor
for use in applications employing hourly
NWS data. The RAMMET format is the
standard data input format used in sequential
Gaussian models recommended by EPA.
PCRAMMET 138 {5 the PC equivalent of the
mainframe version (RAMMET). STAR is the
recommended preprocessor for use in
applications employing joint frequency
distributions (wind direction and wind speed
by stability class) based on NWS data.
PCSTAR is the PC equivalent of the
mainframe version (STAR). MPRM is the
recommended preprocessor for use in
applications employing on-site
meteorological data. The latest version
(MPRM 1.3) has been configured to
implement the SRDT method for estimating
P-G stability categories. MPRM is a general
purpose meteorological data preprocessor
which supports regulatory models requiring
RAMMET formatted data and STAR
formatted data. In addition to on-site data,
MPRM provides equivalent processing of
NWS data. METPRO is the required
meteorological data preprocessor for use with
CTDMPLUS. All of the above mentioned data
preprocessors are available for downloading
from the SCRAM BBS.19

» * * * *

8. Appendix W to Part 51, section
12.0, is amended by:

a. Redesignating footnote g and h as
footnotes h and i;

b. Revising references 36 and 90; and

¢. Adding references 136 through 138.

The revisions and additions read as
follows:

» * * - *
12.0 %%

x * * *

6. Chu, S.-H. and E. L.-Meyer, 1991, Use of
Ambient Ratios to Estimate Impact of NO,
Sources on Ansual NO; Concentrations.
Proceedings, 84th Annual Meeting &

Exhibition of the Air & Waste Management
Association, Vancouver, B.C.; 16-21 June
1991. (16pp.) (Docket No. A-92-65, II-A—
7)

* * - * * *

90. Environmental Research and Technology,
1987. User's Guide to the Rough Terrain
Diffusion Model (RTDM), Rev. 3.20. ERT
document No. PD535-585. Environmental
Research and Technology, Inc., Concord,
MA. (NTIS No. PB 88-171467)

* * * * -

136. Bowen, B.M., ].M. Dewart and A.l. Chen,

1983. Stability Class Determination: A
Comparison for One Site. Proceedings,
Sixth Symposium on Turbulence and
Diffusion. American Meteorological
Society, Boston, MA; pp. 211-214. (Docket
No. A-92-65, II-A-5)

137. Environmental Protection Agency, 1993.
An Evaluation of a Solar Radiation/Delta-
T (SRDT) Method for Estimating Pasquill-
Gifford (P-G) Stability Categories. EPA
Publication No. EPA-454/R-93-055. U.S.
Environmental Protection Agency,
Research Triangle Park, NC. (NTIS No. PB
94-113958)

138. Environmental Protection Agency, 1993.
PCRAMMET User's Guide. EPA
Publication No. EPA-454/B-93-009. U.S.
Environmental Protection Agency,
Research Triangle Park, NC.

» * * * *

Appendix W [Amended]

9. Appendix W to Part 51, section
13.0, is amended by redesignating
footnote i as footnote j.

Appendix W [Amended]

10. Appendix W to Part 51, Appendix
A, is amended by:

a. Revising section A.5.d;

b. Revising section A.5.m;

¢. Adding four references in
alphabetical order in section A.5.n; and

d. Adding a reference at the end of
section A.REF.

The revisions and additions read as
follows:

Appendix A to Appendix W of Part 51—
Summaries of Alternative Air Quality
Models

= - * * -

A.5

d. Type of Model

ISC2 is a Gaussian plume model. It has
been revised to perform a double integration
of the Gaussian plume kernel for area
Sources.

* * » * -

m. Physical Removal

Dry deposition effects for particles are
treated using a resistance formulation in
which the deposition velocity is the sum of
the resistances to pollutant transfer within
the surface layer of the atmosphere, plus a
gravitational settling term (EPA, 1994), based
on the modified surface depletion scheme of
Horst (1983).

.n. Evaluation Studies
- " * * *

Environmental Protection Agency, 1992.
Comparison of a Revised Area Source
Algorithm for the Industrial Source Complex
Short Term Model and Wind Tunne! Data.
EPA Publication No. EPA—454/R-92-014.
U.S. Environmental Protection Agency,
Research Triangle Park, NC. (NTIS No. PB
93-226751)

Environmental Protection Agency, 1992.
Sensitivity Analysis of a Revised Area Source
Algorithm for the Industrial Source Complex
Short Term Model. EPA Publication No.
EPA-454/R-92-015. U.S. Environmental
Protection Agency, Research Triangle Park,
NC. (NTIS No. PB 93-226769)

Environmental Protection Agency, 1992.
Development and Evaluation of a Revised
Area Source Algorithm for the Industrial
Source Complex Long Term Model. EPA
Publication No. EPA-454/R-92-016. 1.S.
Environmental Protection Agency, Research
Triangle Park, NC. (NTIS No. PB 93-226777)

Environmental Protection Agency, 1994.
Development and Testing of a Dry Deposition
Algorithm (Revised). EPA Publication No.
EPA-454/R-94-015. U.S. Environmental
Protection Agency, Research Triangle Park,
NC.
* b * * *
A. Ref Rerences

* L4 * ®x *

Horst, T. W., 1983. A Correction to the
Gaussian Source-depletion Model. In
Precipitation Scavenging, Dry Deposition and
Resuspension. H. R. Pruppacher, R. G.
Semonin, and W. G. N. Slinn, eds., Elseview,
NY,

11. Appendix W to Part 51, Appendix
B, is amended by:

a. Adding two entries to the Table of
Contents in numerical order; and

b. Adding sections B.32 and B.33
immediately following section B.31.

The additions read as follows:

Appendix B to Appendix W of Part 51—
Summaries of Alternative Air Quality
Models

Table of Contents

* * L * ~
B.32 HGSYSTEM

B.33 SLAB

* * * * -

B.32 HGSYSTEM: Dispersion Models for
Ideal Gases and Hydrogen Fluoride

References

Witlox, HW.M., 1991. HGSYSTEM:
dispersion models for ideal gases and
hydrogen fluoride, tutorial and quick-
reference guide. Report TNER.91.007.
Thornton Research Centre, Shell Research,
Chester, England. [EGG 1067-1150] (NTIS
No. DE 93-000952)

Availability

The PC-DOS version of the HGSYSTEM
software (HGSYSTEM: Version NOV90,
Programs for modeling the dispersion of ideal

gas and hydrogen fluoride releases. [EGG
1067-1153]), executable programs and source
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code, can be installed fromten 5%
diskettes. These diskettes and all
documentation are available as a package
from Energy, Science & Technology Center:
(615) 576-1301.

Technieal Gontacts

Doug N.'Blewitt, Amoco Corporation,
Environmental Affairs & Safety
Department, Mail Code 4901, 200 East
Randolph Drive, Chicago, IL 60601, (312)
856-2099

Howard J.Feldman, American Petroleum
Institute, T220.L Street, Northwest,
Washington, D.C. 20005, (202) 682-8340

Abstract

HGSYSTEM is a software package
consisting of mathematical: models for
simulating one:ormore of the consecutive
phases‘hetween spillage and far-field
dispersion of-anon-reactive ides] gas or
hydrogen fluoride (HF). The individual
modéls-can be Hescribed as follows: (1)

HFSPILL calculates the time-dependentspill
rate'of HF hiquid- or H¥ vapor ‘from a
pressurized vessél, {2) EVAP calculates the
spreading and-evaporation of a boiling liquid
pool on water-or non-boiling liquid pool on
land; {8) BRPUUME calculates the
depressurization to ambient pressure, the jet
release and the near-field dispersion from a
pressurized release of HF; (4) PLUME
calculates the depressurization ta ambient
pressure, the jet release and.the near-field
dispersion from a pressurized release of non-
reactive, ideal gases; [5) HECADAS calculates
the steady-state or time-dependent ground-
level heavy-gas dispersion resulting from
either a ground-level pool or a source in a
vertical plane; and (6) PGPLUME simulates
passive-gas-dispersion downwind of a
transition point based on a simple Pasquill/
Gifford similarity medel. The modelsassume
flat, unobstructed terrain, HGSYSTEM can be
used tomodel steady-state, finite-duration
and time-dependent releases. The:models can
be run in eitherithe interactive or:batch
mode.

a. Recommenddtions for Regulatory Use

HGSYSTEM can be used as a refined
model to estimate short-term ambient
concentrations. For toxic chemrical releases
{non-reactive chemicals or hydrogen fluoride;
1-hourer less averaging times) the expected
area of exposure to concentrations above
specified threshold walues.can be
determined. For flammable non-reactive
gases itcan ‘be wsed todetermine the area in
which the.clond may ignite.

b. Input Requirements

1. HFSPILL imput.data: resarvoir data
(temperature, pressure, volume, HF mass,
mass-fraction water), jpipe-exit diameter and
ambient pressure. )

2. EVAP input data: spill rate, lignid
properties, and evaporation rate (boiling
pool) or ambient data (non-bpiling poel).

3. HFPLUME and PLUME input data:
reservoir characteristics, pollutant
parameters, pipe/release data, ambient
conditions, surface roughness and stability
class.

4, HEGADAS inputidata. amtnent
conditions, pellutant parameters, pool data

oralataat transition paint, surface roughness,
stability«less and averaging time.

5. PGPUUME input data: dink data
provided by HFPLUME and the averaging
time. g

c. Cutput

1. The HGSYSTEM models contain thiee
post-processor programs which can'be used
to extract modsling results for graphical
display by externn‘?-sdftwam packages.
GET2CQOL can be used to extract data from
the model output files. HSPOST can be used
to-develop isopleths, extract any 2
parameters for plotting and correct for finite
releaseduration. HTPOST can beused to
producetime thistory plots.

2. HFSPHIL output data: reservoir mass,
spill rate, and-other reservoir variables asa
function of time. For HF liquid, HESPILL
generates link dsta to HFPLUME for:the
initial phase of choked lquid flow {flashing
jet), and dink deta to EVAP for the subsequent
phase efunchoked liquid flow (evaporating
liquid poal).

3. EVAPoutput data: poul dimensions,
poolievaporation rate, jpool massand ather
pool variables for steady state conditions-or
as a function of time. EVAP;generates link
data to the dispersionmodel HEGADAS
(poeldimensions.and pool evaporation rate).

4. HFPLUME :and PLUME output-data:
plume variables {concentration, width,
centroid height, temperature, velocity, etc.)
as a function of downwind distance.

5. HEGADAS outputdata: concentration
variables and temperature as a function of
downwind fistance and (for transient case)
time:

6. PGPLUME output data:-concentration as
a function of downwind distance, cross-wind
distance and height.

d. Type-afModel

HGSYSTEM is made up of fourtypes of
dispersion modeéls. HFPLUME and PLUME
simulate the near-field dispersion and
PGPLUME simulates the passivegas
dispersion:dowmwind .of a transition paint.
HEGADAS simulates the gronnd-level lreavy-
gas dispersion.

e. Pollutent Types

HGSYSTEM may be used tomodel non-
reactive«chemicals or hydrogen fluoride.

- Source-Receptor Relationships

HGSYSTEM estimates the expected area of
exposure to concentrations above user-
specified threshold values. By imposing
conservation of mass, momentum and energy
the concentration, density, speed and
temperature are eviluated as a function of
downwind distance.

& Plume Behavior

1. HFPLUME and PLUME: (1) are steady-
state mode!s assuming a top-hat profile with
cross-section averaged plume vartables; and
(2) the momentum equation is taken into
account for horizontsl ambient shear, gravity,
ground.collision, gravity-slhumping pressure
forces and ground-surface drag.

2. HEGADAS: assumes the heevycloud to
move with the ambient wind speed, and
adapts a power-law it of the ambient wind
speed for the velocity profile.

3. PGPLUME: simuldtesithe passive-gas
dispersion downwind@fatransition poin’
from HFPLUME or PLUME for steady-stute
and finite duration releases.

h.Horizontal Winds

A power Jlaw fitof the ambient wind spead
is used.

i. Vertical'Wind Speed
Nat treated.

j. Horizontal Dispersion

1. HFPLUME and PLUME: Plume.dilution
is'caused by air entrainment resulting from
high plume speeds, trailing vortices in wake
of falling plume [before touchdown), ambiemn
turbulence and densitystratification. Plume
dispersion is:assumed to be steady and
momentum-dominated, and effects af
downwind diffusion and wind meander
(averaging time) are:not:taken into account

2. HEGADAS:; Thismedel adopts a
concentration similarity profile expressed in
terms of an unknown.center-line ground-
level concentration and unknown vertical
cross-wind .dispersion parameters, These
quantities are determined from .anumber of
basic equations describing gas-mass
conservation, air entrainment (empirical law
describing vertical top-entrainment in terms
of global Richardson number), cross-wind
gravity spreading (initidl gravity spreading
followed by gravity-current collapse) and
cross-wind diffusion (Briggs formula).

3. PGPLUME: It assumes a’'Gaussian
concentration profile in-whichithe cross-
wind and vertical dispersion coefficients ar
determined 'by empirical expressions. All
unknown parameters in 'this profile are
determined 'by imposing appropriate
matching criteria atithe transition point

k. Vertical Dispersion
See description above.

1. Chemical Transformation
Not treated.

m. Physical Removal *
Not treated.

n. Evaluation Studies

1. PLUME has been validuted against ficld
data for relanses of liquified propane, and
wind tunnel data fer bueyant and wvertically-
released dense plumes. HEPLUME and
PLUME have been validated against field
data for releases of HF (Goldfish
experiments) and propane releases. In
addition, the plume rise dlgorithms have
been tested against Hoot, Meroney, and
Peterka, Ooms:and Petersen databases.
HEGADAS has been validated against steads
and transient releases of liquid propane end
LNG over water (Maplin Sands field data),
steady and finite-duration pressurized
releases of HF {Goldfish experiments; linked
with HFPLUME), instantaneous release o
Freon (Thorney Island field data; linked with
the box model HEGABOX) and wind tunnel
data for steady, isothermal dispersion.

2. The validation studies are contained in
the following references:

MuoFarlane, K., Prothero, A., Puttack, ].5.
Roberts, P.T.;and Witlox, H WM., 1990.
Development andvalidetionof atmosphorc
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dispersion models for ideal gases and
hydrogen fluoride, Part I: Technical
Reference Manual. Report TNER.90.015.
Thornton Research Centre, Shell Research,
Chester, England. [EGG 1067-1151] (NTIS
No. DE 93-000953)

Witlox, H.W.M., McFarlane, K., Rees, F.].,
and Puttock, J.S., 1990. Development and
validation of atmospheric dispersion models
for ideal gases and hydrogen fluoride, Part II:
HGSYSTEM User’s Manual. Report
TNER.90.016. Thornton Research Centre,
Shell Research, Chester, England. [EGG
1067-1152} (NTIS No. DE 93-000954)

B.33 SLAB

Reference

Ermak, D.L., 1990. User’s Manual for
SLAB: An Atmospheric Dispersion Model for
Denser-than-Air Releases (UCRL-MA-
105607), Lawrence Livermore National
Laboratory.

Availability
1. The computer code is available on the

Bulletin Board System (Upload/Download
Area; see page B-1), and can also be obtained
from:

Energy Science and Technology Center, P.O.
Box 1020, Oak Ridge. TN 37830, (615) 576~
2606
2. The User's Manual (NTIS No. DE 91—

008443) can be obtained from:

Computer Products, National Technical
Information Service, U.S. Department of
Commerce, Springfield, VA 22161, (703)
487-4650

Abstract

The SLAB model is a computer model, PC-
based, that simulates the atmospheric
dispersion of denser-than-air releases. The
types of releases treated by the model include
a ground-level evaporating pool, an elevated
horizontal jet, a stack or elevated vertical jet
and an instantaneous volume source. All
sources except the evaporating pool may be
characterized as aerosols. Only one type of
release can be processed in any individual
simulation. Also, the model simulates only
one set of meteorological conditions;
therefore direct application of the model over
time periods longer than one or two hours is
not recommended,

a. Recommendations for Use

The SLAB model should be used as a
refined model to estimate spatial and
temporal distribution of short-term ambient
concentration (e.g., 1-hour or less averaging
limes) and the expected area of exposure to
concentrations above specified threshold
velues for toxic chemical releases where the

rt:%eqse is suspected to be denser than the
ambient air.

b. Input Requirements

1. The SLAB model is executed in the
batch mode. Data are input directly from an
external input file. There are 29 input
barameters required to run each simulation.
These parameters are divided into 5
categories by the user's guide: source type,
source properties, spill properties, field
properties, and meteorological parameters.

The model is not designed to accept real-time
meteorological data or convert units of input
values. Chemical property data are not
available within the model and jnust be input
by the user. Some chemical and physical
property data are available in the user's
guide.

2. Source type is chosen as one of the
following: evaporating pool release,
horizontal jet release, vertical jet or stack
release, or instantaneous or short duration
evaporating pool release.

3. Source property data requirements are
physical and chemical properties (molecular
weight, vapor heat capacity at constant
pressure; boiling point; latent heat of
vaporization; liquid heat capacity; liquid
density; saturation pressure constants), and
initial liquid mass fraction in the release.

4. Spill properties include: source
temperature, emission rate, source
dimensions, instantaneous source mass,
release duration, and elevation above ground
level.

5. Required field properties are: desired
concentration averaging time, maximum
downwind distance (to stop the calculation),
and four separate heights at which the
concentration calculations are to be made.

6. Meteorological parameter requirements
are: ambient measurement height, ambient
wind speed at designated ambient
measurement height, ambient temperature,
surface roughness, relative humidity,
atmospheric stability class, and inverse
Monin-Obukhov length (optional, only used
as an input parameter when stability class is
unknown).

¢. Output

No graphical output is generated by the
current version of this program. The output
print file is automatically saved and must be
sent to the appropriate printer by the user
after program execution. Printed output
includes in tabular form:

1. Listing of model input data;

2. Instantaneous spatially-averaged cloud
parameters—time, downwind distance,
magnitude of peak concentration, cloud
dimensions (including length for puff-type
simulations), volume (or mole) and mass
fractions, downwind velocity, vapor mass
fraction, density, temperature, cloud velocity,
vapor fraction, water content, gravity flow
velocities, and entrainment velocities;

3. Time-averaged cloud parameters—
parameters which may be used externally to
calculate time-averaged concentrations at any
location within the simulation domain
(tabulated as functions of downwind
distance);

4. Time-averaged concentration-values at
plume centerline and at five off-centerline
distances (off-centerline distances are
multiples of the effective cloud half-width,
which varies as a function of downwind
distance) at four user-specified heights and at
the height of the plume centerline.

d. Type of Model

As described by Ermak (1989), transport
and dispersion are calculated by solving the
conservation equations for mass, species,
energy, and momentum, with the cloud being
modeled as either a steady-state plume, a

transient puff, or a combination of both,
depending on the duration of the release. In
the steady-state plume mode, the crosswind-
averaged conservation equations are solved
and all variables depend only on the
downwind distance. In the transient puff
mode, the volume-averaged conservation
equations are solved, and all variables
depend only on the downwind travel time of
the puff center of mass. Time is related to
downwind distance by the height-averaged
ambient wind speed. The basic conservation
equations are solved via a numerical
integration scheme in space and time.

e. Pollutant Types

Pollutants are assumed to be non-reactive
and non-depositing dense gases or liquid-
vapor mixtures (aerosols). Surface heat
transfer and water vapor flux are also
included in the model.

f- Source-Receptor Relationships

1. Only one source can be modeled at a
time.

2. There is no limitation to the number of
receptors; the downwind receptor distances
are internally calculated by the model. The
SLAB calculation is carried out up to the
user-specified maximum downwind
distance.

3. The model contains submodels for the
source characterization of evaporating pools,
elevated vertical or horizontal jets, and
instantaneous volume sources.

g. Plume Behavior

Plume trajectory and dispersion is based
on crosswind-averaged mass, species, energy,
and momentum balance equations.
Surrounding terrain is assumed to be flat and
of uniform surface roughness. No obstacle or
building effects are taken into account.

h. Horizontal Winds

A power law approximation of the
logarithmic velocity profile which accounts
for stability and surface roughness is used.

i. Vertical Wind Speed

Not treated.

J. Vertical Dispersion

The crosswind dispersion parameters are
calculated from formulas reported by Morgan
et al. (1983), which are based on
experimental data from several sources, The
formulas account for entrainment due to
atmosphberic turbulence, surface friction,
thermal convection due to ground heating,
differential motion between the air and the

cloud, and damping due to stable density
stratification within the cloud.

k. Horizontal Dispersion

The horizontal dispersion parameters are
calculated from formulas similar to those
described for vertical dispersion, also from
the work of Morgan, et al. (1983).

1. Chemical Transformation

The thermodynamics of the mixing of the
dense gas or aerosol with ambient air
(including water vapor) are treated. The
relationship between the vapor and liquid
fractions.within the cloud is treated using the
local thermodynamic equilibrium
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approximation. 'Reactions of released
chemicdls with-water or anibient gir are ot
treated.

m. Physical Removal

Not'treated.

n. Evaluation Studies

Blewitt, D. M., 1. F. Yohn, and'D. L. Ermak,
1987. An'Bvdiudtion of SLAB and DEGADIS
Heavy Gas Dispersion Models Using the HF
Spill Test Data, Proceedings, AIChE
Internationdl Goniference-on VaporCloud
Modeling, Boston, MA, Noveniber, pp.'56—
80.

Ermak, D. L., 8.T. Chan, D. L."Morgan, and
L. K. Morris, 1982. A Comparison of Dense
Gas Dispersion ¥odél Simulations with
Burro Series LNG ‘8pill Test Results, . Haz.
Matls., 6:1129-180.

Zapert, J. G., R. ]. Londergan, and'H.
Thistle, 1991, Evaluation of Dense Gas
Simulation Models. EPA Publication No.
EPA-450/9-90-018. U.S, Environmentsl
Protection Agency, Research Triangle Park,
NC.

PART 52—APPROVAL AND

PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority Citation for Part 52
continues'to read as follows:

Authority: 42 U.8:C. 7401-76714q.

§52.21 [Amended]

2.1In%§ 62.21, paragraphs:(})(1) and
(1}(2)-areamended by revising ‘‘and
supplement B/(1993)" toread *,
supplement B (1993) and supplement C
(1994)".
[FR Doc. 94-28456 Filed 11-25-94; 8:45 am]
BILLING CODE 6660-50-

40 CFR Part 52
[CA 71-2-6329; FRL-5112-4]

Approval and Promulgation of
«mplementation Plans; California State
implementation Plan Revision, Ventura
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking
(NPRNA).

SUMMARY: ‘EPA is proposing to approve
revisions to the California State
Implementation Plan{(SIP) for-ozone.
These revisionswconcern the control of
oxidesof nitrogen{NOx) frombeilers,
steam-generators, and process heaters.
The intended €ffect of proposing
approval of thismules to regulate
emissions.of oxides.of nitrogen (NOx) in
accordance with the requirements.of the
Clean Air Act,as amended in 1990
(CAA or the Act). EPA’s final action on
this noticeof proposed tulemaking witl
incorporate this rule into'the federally

approved SIP. EPA 'has evaluated 'this

rule and is proposing to approve it

under provisions ofithe CAA regarding

EPA actions on SIP submittals, SIPs Tor

national primary and secondary ambient

air quality standards, and plan
requireznents for nanattainment areas.

DATES: Conmmerits-on this proposed

action'must'be received in writing on-or

before Deceniber 28, 1994.

ADDRESSES: Cemments may be mailed

to: Daniel A. Meer, Rulemaking Section

(A-5-3), Air.and Toxics Division, U.S.

Environmental Protection Agency,

Region‘g, 75 Hawthorne Street, San

Francisce, CA 84105. Please referto

document number'CA 71-2-6328 in all

correspondence.

Copies of the Tule revisions and EPA's
evaluation report of the rule are
available for public inspection at EPA’s
Region 9 office during normal business
hours..«Gopies-of the submitted rule
revisionsare also-available for
inspection:at'the following locations:
California Air Resources Board,

Stationary ‘Source Division, Rule

Evaluation Section, 2020™°L" 'Street,

Sacramento, CA 85814.

Ventura County Air PellutionControl
Distriat,800.South Victoria Avenue,
Ventura, CA-93009.

FORFURTHERINFORMATION CONTACT:

Duane F. James, Rulemaking Section

{A-5-3), Air and Toxics Division, U.S.

Envirenmental Protection Agency,

Region 1X, 75 Hawthoroe Street, San

Francisce, CA 94105, telephone: (415)

744-1191.

SUPPLEMENTARY INFORMATION:

Applicability
The rule being proposed for approval

into the California SIP is Ventura

County Air Follution Contrdl District’s

(VCAPRCD) Rule 74.15.1, “Boilers, Steam

Generators, and Process Heaters." This

rule was submitted by the California Air

Resources Board ((ARB) 1o EPA on

November 18, 1993,

Background

‘On November 15, 1990, the Clean Air
Act Amendmernts of 1990 (CAA) were
enacted. Public Law 101-549, 104 ‘Stat.
2399, codified at 42 11.S.C. 7401-7671q.
The air-quality planning requirements
for the reduction of NOx-emissions
through reasonably available control
technolegy (RACT) are set out insection
182(§) of the CAA. OnNeveniber 25,
1992, EPA published a NPFRM-entitled,
“State Implementation Plans; Nitrogen
Oxides Supplement tothe General
Preamble; Clean Air Act Amendments
of 1890 Implementation of Title I;
Proposed Rule," (the NOx Supplement)
whichdescribes the requirements of

section 182(f). The November:25, 1982,
notice should’bereferred to for further
information:on'the NOx requiremerits
and is incerporated irito this proposal
by reference.

Section 182(f) ofithe Clean Air Act
requires Statesitoapply the same

requirements to major stationary -seurces

of NOx (“major” asdefined in secfion
302 and section 182(cd),fd), and{e))as
are applied to'major stationary sources
of volatile orgaic.compounds (VOCs),
in moderate or above ozone
nonattainment areas. The Ventura
County Area is classified as severe; !
therefore this area was subject to the
RACT requiremerits of section 182(b)(2),
cited above, and the November 15, 1892
deadline.

Section 182(b)(2) requires submittal of
RACT rules for major stationary sources
of VOC emissions (not covered by a pre-
enactment control technologies
guidelines [CTG) @ocument or a post-
enactment CTG document) by
November 15, 1992. There were o NOx
CTGs issued before enactment and EPA
has notissued:aCTG document for any
NOx sources since enactment of the
CAA. The RACT rules covering NOx
sources and submitted as 'SIP aevisions,
are expected torequire final installation
of the.actudl NOx-controls by May 31,
1995, forthose sources whese
installation by that date is practicable

The State of California submitted the
rule being acted on in this document on
Nevemiber 18, 1998. This decument
addresses EPA’s proposed action for
VCAPCD's Rule 74.15.1, “Boilers, Stean
Generators, and Process Heaters."
VCAPCD adopted Rule 74.15.1 on May
11, 1993. The submitted rule was found
to:be .complete-on-December 23, 1993,
pursuant of EPA’s completeness criterid
that ‘are set forth in 46 CFR part:51,
appendix V2 and iis being proposed o
approval into 'the SIP.

NOyx emissions contribute to the
production of ground level vzone and
smog. The rule was adopted as part of
VCAPCD's efforts'to achieve the
National Ambient Air Quality Standards
(NAAQS) formzone:and in response 10
the CAA requirements cited above. The
following fis 'EPA 's'evaludtion and
proposed action Torthis rule.

EPA Evaluation-and Proposed Action

In determining the approvebility of «
NOy rule, EPA must evaluate the rule

| The Ventura Gounty Arearatained its ;
designationof nonattainmentand was classified by
operation.of lawpursuant to-sections 107(d) and
181(a).upon‘the date df enactment of the CAA. 50
55'FR 56694 (November 6, 199T).

2EPA adopted the completeness criteria on
February 16, 1990 (55 FR5630) and, pursuant !
section 10[KIE2)(A) ofitheiCAA revised the crileli
on-Angust26, 1091 {56/ HR 42216].
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for consistency with the requirements of
the CAA and EPA regulations, as found
in section 110, and part D of the CAA
and 40 CFR part 51 (Requirements for
Preparation, Adoption and Submittal of
Implementation Plans). The EPA
interpretation of these requirements,
which forms the basis for this action,
appears in various EPA policy guidance
documents.? Among these provisions is
the requirement that a NOx rule must,
at a minimum, provide for the
implementation of RACT for stationary
sources of NOx emissions.

For the ses of assisting state and
local agencies in developing NOx RACT
rules, EPA prepared the NOx
supplement to the General Preamble,
cited above (57 FR 55620). In the NOx
supplement, EPA provides guidance on
how RACT will be determined for
stationary sources of NOx emissions.
While most of the guidance issued by
EPA on what constitutes RACT for
stationary sources has been directed
towards application for VOC sources,
much of the guidance is also applicable
to RACT for stationary sources of NOx
(see section 4.5 of the NOx
Supplement). In addition, pursuant to
section 183fe), EPA is issuing
alternative control technique documents
(ACTs), that identify alternative controls
for all categories of stationary seurces of
NOx. The ACT documents will provide
information on centrol technology for
stationary seurces that emit or have the
potential to emit 25 tons per year or
more of NOx. However, the ACTs will
not establish a presumptive norm for
what is considered RACT for stationary
sources of NOx. In general, the guidance
documents cited above, as well as other
relevant and applicable guidance
documents, have been set forth to
ensure that submitted NOx RACT rules
meet federal RACT requirements and
are fully enforceable and strengthen or
maintain the SIP.

Rule 74.15.1 limits the discharge of
NOx from botlers, steam generaters, and
process heaters (ICls) to 30 parts per
million volume (ppmv) or 0.036 pounds
per million Btu (fo/MMBtu). Rule
74.15.1 effectively increases the
stringency of California RACT for ICIs
by lowering the de minimis from 5
MMBtu/hs te 1 MMBtu/hr and
decreasing the emission standard from
70 ppmv to 30 ppmv. The rule's

*Among other things, the pre-amendment
guidance conslsts of those portions of the proposed
Post-1987 bzone and ecarbon monoxide peliey that
coucern RACT, 52 FR 45044 (November 24, 1987);
“Lssues Relating te VOE Regulation Catpoints,
Deficiencies, and Deviations, Clarification to
AAppondix D of Noveraber 24, 1987 Federal Register
Notice” (Blue Book) fnotice of availability was
published in the Federal Register on May 25, 1988).

complianee date of May 31, 1995,
satisfies the CAA"s NOx RACT
implementation date requirement of
May 31, 1995 (section 182(b)(2)). The
District expects this rule to provide a
71% reduction in NOx emissions from
the units subject to this rule. This
reduction corresponds to 0.189 tons per
day based on the District’s inventory. A
more detailed discussion of the sources
controlled, the controls required, and
the justification for why these controls
represent RACT can be found in the
Technical Support Document (TSD),
dated March 3, 1994.

EPA has evaluated the submitted rule
and has determined that it is consistent
with the CAA, EPA regulations and EPA
pelicy. Therefore, VCAPCD's Rule
74.15.1, "Boilers, Steam Generators, and
Process Heaters,” is being proposed for
appreval under section 110(k){3) of the
CAA as meeting the requirements of
section 110(a), section 182(b}{2), section
182{f) and the NOx Supplement to the
General Preamble.

Nothing in this action should be
construed as permitting or allowing er
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any preposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

1P approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does.
not impose any new requirements, [
certify that it does not have a significant
impact on affected small entities.
Mereover, due to the nature of the
federal-state relationship under the
CAA, preparation of a regulatory
flexibility analysis would constitite
federal inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.

Unieon Efectric Co.v. U.S. E.P.A., 427
U.S. 246, 256-66 {S.CL 1976); 42 U.S.C.
7410 (a)(2).

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401-7671q.

Deted: November 14, 1994.

John Wise,

Acting Regional Administrator.

[FR Doc. 94-29156 Filed 11-25-94; 6:45 am}
BILLING CODE 6560-50-9

40 CFR Part 60
[AD-FRL-5113-2}
RIN 2060-AE94

Standards of Performance for New
Stationary Sources: Voiatiie Organic
Compound Emissions From the
Synthetic Organic Chemical
Manufacturing Industry Wastewater;
Reopening of Public Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; reopening of
public comment period.

SUMMARY: The EPA is extending the
public comment period for the proposed
standards of performance for wastewater
sources in the Synthetic Organie
Chemical Manufacturing Industry
(SOCMI]}. As initially published in the
Federal Register of September 12, 1994
(59 FR 46780), written comments on the
propesed rule were to be submitted to
the EPA on or before November 14, 1994
(a 60-day comment period). The public
comment period is being extended and
will end on January 13, 1995.

DATES: Comuments. Comments must be
received on or before January 13, 1995.
ADDRESSES: Docket. Docket No, A-94—
32, containing supporting information
used in developing the proposed rule is
available for public inspection and
copying between 8:30 a.m. and 3:30
p-m., Monday through Friday, at the
EPA’s Air Docket, room M1500, U.S.
Environmental Protection Agency, 401
M Street, SW., Washington, DC. A
reasonable fee may be charged for
copying,.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert Lucas, Emission Standards
Division (MD-13), U.S. Environmental
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Protection Agency, Research Triangle
Park, North Carolina 27711, telephone
(919) 541-0884.

SUPPLEMENTARY INFORMATION: Several
persons who intend to submit
comments concerning the proposed
standards of performance for wastewater
sources at SOCMI facilities have
requested additional time to prepare
their comments, beyond the 60 days
originally provided. In consideration of
these requests, the EPA is extending the
comment period to give all interested
persons the opportunity to comment
fully. This extension of the public
comment period is necessary to ensure
that interested parties have adequate
time to provide the EPA with written
comments on the proposed rule.

Dated: November 21, 1994,
Mary D. Nichols,

Assistant Administrator for Air and
Radiation.

[FR Doc. 94-29154 Filed 11-25-94; 8:45 am|
BILLING CODE 6560-50-

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67
[Docket No. FEMA-7118)

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Proposed rule.

SUMMARY: Technical information or
comments are requested on the
proposed base (100-year) flood
elevations and proposed base (100-year)
flood elevation modifications for the
communities listed below. The base
(100-year) flood elevations and modified
base (100-year) flood elevations are the
basis for the floodplain management
measures that the community is
required either to adopt or to show
evidence of being already in effect in
order to qualify or remain qualified for

participation in the National Flood
Insurance Program (NFIP).

DATES: The comment period is ninety
(90) days following the second
publication of this proposed rule in a
newspaper of local circulation in each
community.

ADDRESSES: The proposed base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Michael K. Buckley, P.E., Chief, Hazard
Identification Branch, Mitigation
Directorate, 500 C Street, SW.,
Washington, DC 20472, (202) 646-2756.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
proposes to make determinations of base
flood elevations and modified base
flood elevations for each community
listed below, in accordance with Section
110 of the Flood Disaster Protection Act
of 1973, 42 U.S.C. 4104, and 44 CFR
67.4(a).

These proposed base flood and
modified base flood elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
These proposed elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

National Environmental Policy Act

This proposed rule is categorically
excluded from the requirements of 44
CFR Part 10, Environmental

Consideration. No environmental
impact assessment has been prepared.

Regulatory Flexibility Act

The Associate Director, Mitigation
Directorate, certifies that this proposed
rule is exempt from the requirements of
the Regulatory Flexibility Act because
proposed or modified base flood
elevations are required by the Flood
Disaster Protection Act of 1973, 42
U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This proposed rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This proposed rule involves no
policies that have federalism
implications under Executive Order
12612, Federalism, dated October 26,
1987.

Executive Order 12778, Civil Justice
Reform

This proposed rule meets the
applicable standards of Section 2(b)(2)
of Executive Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
proposed to be amended as follows:

PART 67—[AMENDED]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O, 12127, 44 FR 19367
3 CFR, 1979 Comp., p. 376.

2. The tables published under the
authority of § 67.4 are proposed to be
amended as follows:

#Depth in feet above
ground. “Elevation in feet

State City/town/county Source of flooding Location (NGVD)
Existing Modified
{07 (3o R Coeur d'Alene (City) French Guich ......cccoovnines Approximately 1,300 feet downstream of None 2,163
(Kootenai County). French Guich Road.
Approximately 1,650 feet upstream of None 2,172
French Guich Road.
Nettleton Guich ................ At 15th Street downstream of Anne Ave- None *2,185
nue.
At 15th Street upstream of Anne Avenue None 2,187
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State | Cityftown/county

Source of flooding

Location

#D:

th in feet above
ground. *Elevation in feet.
(NGVD

)

Existing l Modified

Maps are available for inspection at the City of Coeur d'Alene, Engineering Department, 710 Mullan Street, Coeur d'Alene, idaho.
Send comments to The Honorable Al Hassell I, Mayor, City of Coeur

d'Alene, 710 Mullan Street, Coeur d'Alene, Idaho 83814-3964.

................ Mason City (City) (Cerro
Gordo County).

Chesiea Creek .......coceoe.

Maps are avaslable for inspection at the Planning Department, City of Mason City, City Hall, 10 First Street, NW, Second Floer, Mason City,

lowa.

.................... Approximately 1,200 feet downstream of *1,087 “1,085

Chicago, Milwaukee, St. Paul & Pacific
Railroad.

Approximately 200 feet upstream of East *1,097 1,094
State Street.

Just upstream of Second Street, SW ....... ‘1,115 *1,110

Approxmately 350 feet upstream of North | =~ *1,118 1,116
Pierce Avenue.

Just upstream of Eisenhower Avenue ...... *1.142 *1,137

At the west corporate limits, approxi- *1,159 *1,158
mately 1,220 feet upstream of U.S.

18. |

At the confluence with Willow Creek ........ “1,118 1,116

Just downstream of Willowbrook Drive ... *1,123 1,121

Approximately 350 feet upstream of 15th 1,138 *1,135
Street, SW.

Approximately 280 feet downstream of *1,148 *1,146
26th Street, SW.

At the south corporate limits. ..........ccceeee. *1,150 *1,143

Send comments to The Honorable Carl Miller, Mayor, City of Mason City, City Hall, 10 First Street, NW, Mason City, lowa 50401.

s Black Jack (City) (St.
Louis County).

Maps are available for inspection at City Hail, City of Black Jack, 4655 Parker Road, Black Jack, Missouri.

Send comments to The Honorable Harold Evangelista, Mayor, City of

.............. At Old Jamestown Road .........c.cccccovueincenn *480

900 feet upstream of Old Jamestown *483 *482
Road.

At Cleola Hills Circle ........ccccoviieiiicnniinins *485 ‘482

300 feet downstream of Old Halls Fery *490 ‘489
Road.

At Old Halls Ferry Road .......cccccoeeiciuninns *490 *490

Black Jack, City Hall, 4655 Parker Road, Black Jack, Missouri 63033.

b oo T Clayton (City) (St. Louis
County).

..................... At centerline of Clayton Road ..........

200 feet upstream of Clayton Road

Maps are available for inspection at City Hall, City of Clayton, 10th Nerth Bemington, Clayton, Missouri.

......... 483

......... *488

Send comments to The Honorable Benjamin Uchitelle, Mayor, City of Clayton, City Hall, 10th North Bemington, Clayton, Missouri 63105.

*484

*488

d s St. Louis County (Unin-
corporated Areas).

vard,

At the intersection of Teal Avenue and *543
Ruddy Lane.
700 feet downstream of Lindbergh Boule- *505

............. Approximately 2,000 feet south along the *None

its crossing of Cowmire Creek.

City of Bridgeton corporate limits from

Maps are available for inspection at the St. Louis County Department of Planning, 41 South Central Avenue, Clayton, Missouri.

Send comments to The Honorable Buzz Westfall, County Executive, St. Louis County, 41 South Central Avenue, Claytan, Missouri 63105.

504

PSEEEE Sunset Hills (City) (St.
Louis Cotinty).

Maps are available for inspection at City Hall, City of Sunset Hills, 3939 South Lindbergh, Sunset Hills, Missouri.
Send comments to The Honorable Kenneth Vogel, Mayor, City of Sunset Hills, City Hall, 3939 South Lindbergh, Sunset Hills, Mis

Meramec River

................ 1,000 feet upstream of Gravois Road ...... *423
500 feet upstream of State Highway 30 ... *424
800 feet upstream of Interstate Highway *526

44.

souri 63127.

Missouri .......... University City (City) (St.

Louis County).

Northeast Branch River

| 800 feet downstream of Julian Avenue .... *502

| 100 feet downstream of Julian Avenue ... *506
L 500 fest upstream of Ferguson Avenue ... 61

*602

*503

511
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State

City/town/county

Source of flooding

Location

grou

#Depth in feet above
. "Elevation in feet.
(NGVD)

Existing [ Modified

63130.

Maps are available for inspection at City Hail, City of University City, 6801 Delmar Boulevard, University Gity, Missouri.
Send comments to The Honorable Janet Majerus, Mayor, City of University City, City Hall, 6801 Delmar Boulevard, University City, Missouri

Missouri

Wellston (City) (St.
Louis County).

Engelholm Creek

At the confluence with North Tributary of
Engelholm Creek.

70 feet upstream of the St. Louis Belt and
Terminal Railroad.

10 feet upstream of the Norfolk and
Western Railway.

Maps are available for inspection at City Hall, City of Welliston, 1804 Kienlen Avenue, Wellston, Missouri.
Send comments to The Honorable Robert Powell, Mayor, City of Weliston, City Hall, 1804 Kienlen Avenue, Wellston, Missouri 63

‘518
*521
*5623

‘618

‘518

Missouri

Winchester (City) (St.
Louis County).

Grand Glaize Creek

Just downstream of Manchester Road

Maps are available for inspection at City Hall, City of Winchester, 109 Lindy Boulevard, Winchester, Missouri.
Send comments to The Honorable Fred O. Brenner, Sr., Mayor, City of Winchester, City Hall, 109 Lindy Boulevard, Winchester, Missouri

None

Maps are available for inspection at City Hall, City of Blair, 218 South 1
Send comments to The Honorable Jerome Jenny, Mayor, City of Blair, 218 South 16th Street, Blair, Nebraska 68008.

lege View Drive.
6th Street, Blair, Nebraska.

63021.
Nebraska ........ Blair (City) (Washington | Cauble Creek ..........cccioeuee At confluence of Cauble Creek East Trib- *1,034 *1,033
County). utary.

Approximately 100 feet upstream of U.S. *1,055 *1,063

Highway 73.
Just downstream of College Drive ............ *1,056 1,064
Cauble Creek East Tribu- | Approximately 930 feet upstream of con- *1,040 *1.038

tary. fluence of Cauble Creek,
Approximately 30 feet upstream of Baron- *1,065 *1,057
age Drive.

Approximately 60 feet upstream of Col- N/A 1,062

Nebraska

Lincoln (City) (Lancaster
County).

Maps are available for inspection at the Planning Department, City of L
Send comments to The Honorable Michael Johanns, Mayor, City of Lincoln, 555 South 10th Street, Lincoln, Nebraska 68508.

Deadman’s Run

At the confluence with Salt Creek ............

Just downstream of Huntington Avenue ...

Just upstream of the Missouri and Pacific
Railroad.

Just upstream of “O" Street
Just downstream of “"A" Street

None

None
None

None
None

incoln, 555 South 10th Street, Lincoln, Nebraska.

*1,142

*1,150
1,189

*1,220
1,260

Clark County (Unincor-
porated Areas).

Middle Branch Blue Dia-
mond Wash.

North Branch Blue Dia-
mond Wash.

At the intersection of Pollock Drive and
East Windmill Lane.

Just upstream of Bermuda Road

At Giles Street ...........ccivimaniniini

100 feet upstream of Interstate 15

At the intersection of Industrial Road and
Blue Diamond Road.

At South Valley View Boulevard

At South Decatur Boulevard

At South Lindell Road

Just downstream of the Union Pacific
Railroad.

At the intersection of Goldilocks Avenue
and South Maryland Parkway.
Just downstream of Amigo Street
At Rancho Destino Road
Approximately 100 feet upstream of Inter-

state 15.
At the intersection of West Mesa Verde
Lane and South Valley View Boulevard.
Approximately 350 feet south of the inter-
section of West Moberly Avenue and
South Decatur Boulevard.

None

None
None
None
None

None
None
None
None
None
None
None
Naone
None

None
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State

City/town/county

Source of flooding

Location

#Depth in feet above

ground. *Elevation in feet.

Existing

Modified

Blue Diamond Fan ...........

Central Branch Tropicana
Wash.

- North Branch Tropicana

Wash.

South Branch Tropicana
Wash.

Duck Creek .......coccciivinnians

Duck Creek Tributary ......

Duck Creek South Chan-
nel.

Unnamed Fan ..........c.......

Hemenway Wash ............

Just downstream of the Union Pacific
Railroad,

At the intersection of West Russell Road
and Cameron Street.

At the intersection of South Rainbow
Boulevard and West Robindale Road.
At the intersection of South Buffalo Drive

and West Windmill Lane.

Approximately 1,000 feet north of the
intersection of South Cimarron Road
and West Camero Avenue.

Approximately 1,000 feet north of the
intersection of Gagnier Boulevard and
West Wigwam Avenue.

At confluence with Flamingo Wash ..........

Just upstream of East Harmon Avenue ...

At Industrial Road ¥,

Just upstream of West Hacienda Avenue

At West Oquendo Road ........c.cccouveiivennanns

Approximately 500 feet downstream of
South Rainbow Boulevard.

At confluence with Central
Tropicana Wash.

At South Jones Boulevard .........c..ceceunne

At South Torrey Pines Drive ......c.ccevrenne

Approximately 430 feet downstream of
South Rainbow Boulevard.

At confluence with Central Branch of
Tropicana Wash.

At West Oquendo Road ..........ccmivuiricncsins

50 feet upstream of South Jones Boule-
vard.

Approximately 500 feet upstream of West
Sunset Road.

Approximately 200 feet upstream of East
Pebble Road.

At South Las Vegas Boulevard ................

Approximately 800 feet upstream of Inter-
state 15.

At confluence with Duck Creek

At South Las Vegas Boulevard

Approximately 300 feet downstream of
Interstate 15.

At convergence with Duck Creek .............

Branch

At divergence from Duck Creek ...........

At the intersection of West Eldorado Lane
and South Fort Apache Road.

Approximately 1,000 feet south of the
intersection of South Fort Apache Road
and West Eldorado Lane.

Approximately 1,000 feet downstream of
Pacific Way.

Approximately 700 feet downstream of
Pacific Way.

None
None
None
None

None

None

None
None
None
None
None
None
None
None
None
None
None

None
None

None
None

None
None

None
None
None
None

None
None

None

None

None

#3
#1
#
#2

#4

*1,965
1,979

Maps are available for inspection at the Office of the Director of Public Works, Clark County Bridger Building, 225 East Bridger Avenue, Las
Vegas, Nevada.

Send comments to The Honorable Jay Bingham, Chairman, Clark County Board of Commissioners, 225 East Bridger Avenue, Sixth Floor,
Las Vegas, Nevada 89155.

Nevada

North Las Vegas (City)
(Clark County).

Las Vegas Wash ...

At East Lake Mead Boulevard ..................

At North Las Vegas Boulevard .................

Approximately 500 feet east of the inter-
section of East Evans Avenue and
North Las Vegas Boulevard.

At East Cheyenne AVeNUe .........i.icee.

At East Gowan Boad .........c.ecceiearassinionnes

1,825
“1,847
None

*1,864
1,873

*1,821
1,848
#2

1,864
*1,875
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State

City/town/county

Source of flooding

Location

gro

#D

th in feet above
« 'Elev\?ﬁon in feet

Existing

Modified

Unnamed Channel ...........

Union Pacific Railroad
Overflow.

Just upstream of the Union Pacific Rail-
road.

Just upstream of East Lone Mountain
Road.

At confluence with Las Vegas Wash ........

At East Gowan Road .............ciivveniininis

Just upstream of Berg Street ...................

Between Union Pacific Railroad and Inter-
state 15,

Approximately 125 feetl upstream of con-
fluence with Unnamed Tributary to Las
Vegas Wash.

At confluence with unnamed channel .......

At divergence from Las Vegas Wash .......

‘1,916
1,941
1,870
1,877
*1,889
1,802
1,902

1,909
*1,916

Maps are avaitable for inspection at the Public Works Department, 2200 Civic Center Drive, North Las Vegas, Nevada.

Send Comments to The Honorable James Seastrand, Mayor, City of North Las Vegas; 2200 Civic Center Drive, North Las Vegas, Nevada
89030.

1,913

Comal County (Unincor-
porated Areas).

Post Oak Creek ...........ie.

Cibolo TrbGary w.....c......

Kelley Creek .......ccecisurenne

Cibolo/Kelley Creek Over-
fiow.

Indian Creek ........ccoevinns

Indian Creek Tributary A .

Indian Creek Tributary B .

Bracken Tributary ............

Garden Ridge Tributary ...

Cibolo Creek ...c.cemieiins

At confluence with Cibolo Creek ..............

Approximately 3,900 feet upstream of
confluence with Cibolo Creek.

At confluence with Cibolo Creek ..............

Approximately 2,400 feet upstream of
confiuence with Cibolo Creek.

At confluence with Cibolo Creek ..............

At Bartels Road ........cccocerumrneiinsiaivnin e

At convergence with Kelley Creek

At divergence from Cibolo Creek .............

Approximately 200 feet upstream of con-
fluence with Cibolo Creek.

Approximately 2,600 feet upstream of
confluence with Indian Creek Tributary
A.

Approximately 200 feet upstream of con-
fluence with Indian Creek.

Approximately 800 feet upstream of con-
fluence with Indian Creek.

Approximately 1,750 feet upstream of
confluence with indian Creek.

At confluence with Indian Creek ...............

Approximately 2,900 feet upstream of
confluence with Indian Creek.

Approximately 4,000 feet upstream of
confluence with Indian Creek.

At confluence with Cibolo Creek ..............

Approximately 2,000 feet upstream of
confluence with Cibolo Creek.

At confluence with Bracken Tributary .......

Approximately 830 feet upstream of con-
fluence with Bracken Tributary.

Just upstream of Missouri, Kansas and
Texas Railroad.

Approximately 21,000 feet upstream of
Missouri-Pacific Railroad.

Approximatety 35,000 feet upstream of
Missouri-Pacific Railroad.

Approximately 14,800 feet downstream of
FM 1864 (downstream crossing).

Just downstream of FM 1863 (upstream
crossing).

At confluence of Lewis Creek .............c..s

Just upstream of Smithson Valley Road ..

Just downstream of U.S. Route 281 ........

At confluence of Museback Creek ............

LRI ey e T A T e G et ¥ 4

Approximately 16,900 feet upstream of

confluence with Pleasant Valley Creek.

*1,257
1,266

1,242
*1,254

None
None

*1,013
*1,061
*1,100
None
None

*1,260
1,266

1,250
1,254
*1,115
1,140
1,134

*1,155
1,074

*1.092

1,083
*1,085
*1,088

*1,083
*1,092
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State

City/town/county

Source of flooding

Location

#Depth in feet above
ground. ‘Elevation in feet.
(NGVD

Existing

Modified

Approximately 8,900 feet downstream of
confluence with Cibolo Tributary.
Approximately 200 feet upstream of

Balcones Creek.

None

1,270

Maps are available for inspection at Comal County Road Department, 4931 State Highway 46 West, New Braunfels, Texas.
Send Comments to The Honorable Carter Casteel, Comal County Judge, Coma! County Courthouse, 150 North Seguin, Suite 301, New

Braunfels, Texas*78130.

1,230

*1,274

Denison (City) (Grayson
County).

Shawnee Creek ....c.........,

Iron Ore Creek ........ocernnese

Loy Creek Below Loy
Lake.

Loy Creek Above Loy
Lake.

Waterloo Creek ................

Ellsworth Branch Tribu-
tary A.

At Randell Lake .........coeee RN SO

Approximately 950 feet downstream of
U.S. Highway 84.

Approximately 1,850 feet upstream of
U.S. Highway 84.

Approximately 3,000 feet downstream of
County Road.

Approximately 500 feet downstream of
Business U.S. Highway 75 northbound.

Approximately 1,500 feet downstream of
Flowers Drive.

Approximately 2,600 feet upstream of
Park Avenue.

Approximately 5,000 feet upstream of
Park Avenue.

Approximately 2,200 feet downstream of
Spur 503 Access Ramp.

Approximately 1,400 feet downstream of
Spur 503 Access Ramp.

Approximately 100 feet upstream of Spur
Access Ramp.

Approximately 600 feet upstream of Spur
503 Access Ramp.

Approximately 4,600 feet upstream of
State Highway 131.

Approximately 800 feet downstream of
Spur 503 Main Lane.

Approximately 400 feet downstream of
Spur 503 Main Lane.

Approximately 100 feet downstream of
Spur 503 Main Lane. :

Approximately 2,800 feet upstream of
Spur 503 Main Lane.

Approximately 800 feet downstream of
Polaris Drive.

Just downstream of Polaris Drive .............

Approximately 700 feet upstream of Loy
Lake Road.

Approximately 300 feet downstream of
Cathey Drive.

Just upstream of State Highway 131

Approximately 300 feet upstream of State
Highway 131.

Approximately 8,200 feet downstream of
Missouri, Kansas and Texas Railroad
at the confluence with Iron Ore Creek.

Approximately 7,450 feet downstream of
Missouri, Kansas and Texas Railroad.

Approximately 7,100 feet downstream of
Missouri, Kansas and Texas Railroad.

At Missouri, Kansas and Texas Railroad

Approximately 3,200 feet upstream of
Missouri, Kansas and Texas Railroad.

Approximately 40 feet upstream of The-
resa Drive.

Just upstream of State Highway 691

None
None
None
None
*619
*620
“626
*630
‘632
‘633
*636
‘638
‘668
‘625
*625
625
*631
‘642

"649
658

None

None
None

620

*620
*620

*642
None

None

*625
*629
"644
*656
‘618
‘620
‘627

*631

‘643
‘668
*626
*626
*626
633
*645

‘668
‘668

*698

701
*703

620

*620
‘621

‘645
*661

‘658




60758

Federal Register / Vol. 59, No. 227 / Monday, November 28, 1994 / Proposed Rules

State

Citytown/county

Source of flooding

Location

#Derth in feet above
ground. “Elevation in feet.
(NGVD)

Existing ] Modified

Maps are available for inspection at the City of Denison, Planning and
Send comments to The Honorable Wayne Cabaniss, Mayor, City of Denison, 108 West Main, Denison, Texas 75020.

Zoning Department, 108 West Main, Denison, Texas.

Grayson County (Unin-
corporated Areas).

Shawnee Creek

Loy Creek Below Loy
Lake.

Loy Creek Above Loy
Lake.

Ellsworth Branch ..............

Elisworth Branch Tribu-
tary A.

Waterloo Creek ................

Post Oak Creek

lron Ore Creek ..vvciciiinens

Approximately 850 feet downstream of
U.S. Highway 84.

Approximately 1,850 feet upstream of
U.S. Highway 84.

Approximately 3,000 feet downstream of
County Road.

At County ROAQA ......ccovivmmcmissncismmssmmssasinne

Approximately 100 feet upstream of Inter-
urban Road.

Approximately 500 feet downstream of
Busiress U.S. Highway 75 northbound.

Approximately 1,500 feet downstream of
Flowers Drive.

Approximately 200 feet upstream of Park
Avenue.

Approximately 2,600 feet upstream of
Park Avenue.

Approximately 5,000 feet upstream of
Park Avenue.

Approximately 2,200 feet downstream of
Spur 503 Access Ramp.

Approximately 1,400 feet downstream of
Spur 503 Access Ramp.

Approximately 100 feet upstream of Spur
503 Access Ramp.

Approximately 600 feet upstream of Spur
503 Access Ramp.

At Loy Lake Road ......civcmiicciiiiinens

Approximately 4,600 feet upstream of
State Highway 131.

Approximately 50 feet downstream of
Preston Road.

Approximately 5500 feet upstream of

Preston Road.

Approximately 50 feet upstream of Davy

Lane. :

Approximately 900 feet downstream of

Spur 503 Main Lane.

Approximately 400 feet downstream of

Spur 503 Main Lane.

Approximately 800 feet downstream of

Polaris Drive.

Just downstream of Polaris Drive ............

Approximately 3,700 feet downstream of

Cathey Drive.

Approximately 300 feet downstream of

Cathey Drive. :

Approximately 9,800 feet downstream of

State Highway 691 at the confluence

with iron Ore Creek.

Approximately 300 feet downstream of

State Highway 691.

At-County Road ......ic.ivieeeiiiisomironees

Approximately 7,500 feet upstream of

County Road.

Approximately 60 feet downstream of

Missouri, Kansas and Texas Railroad.

Approximately 40 feet upstream of The-

resa Drive.

Approximately 7,450 feet downstream of

Missouri, Kansas and Texas Railroad.

Approximately 7,100 feet downstream of

Missouri, Kansas and Texas Railroad.

Approximately 5,800 feet downstream of

Sewer Plant Road.

At Sewer Plant Road

None '625
None 644
None 656
None 676
‘608 *608
‘619 ‘618
‘620 620
*623 *624
626 627
*630 *631
‘632 633
*633 636
‘636 *640
‘638 ‘643
‘649 ‘654
668 *668
677 *677
‘695 695
712 712
*625 *626
‘625 626
642 645
‘649 *668
None' *678
None ‘698
626 626
‘660 ‘650
‘687 *681
None 728
None 643
None *658
*620 *620
620 *621
‘626 “625
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State City/town/county

Source of flooding

Location

#Depth in feet above

SENG Creek ... Seivssirsir

East Fork Post Oak
Creek.

Chectaw Creek Trbutary
LA

Approximately 3,000 feet downstream of
East Street.

Approximately 200 feet upstream of East
Street.

Approximately 700 feet downstream of
Travis Street.

Approximately 4,900 feet downstream of
U.S. Highway 82.

Approximately 250 feet downstream of
U.S. Highway 82.

Approximately 1,800 feet upstream of
U.S. Highway 82.

Approximately 2,150 feet upstream of
U.S. Highway 82.

Approximately 2,500 feet downstream of
Washington Avenue.

Approximately 1,250 feet upstream of
Washington Avenue.

Approximately 6,750 feet upstream of
Washington Avenue.

Approximately 11,550 feet upstream of
Washington Avenue.

Approximately 580 feet downstream of
Pecan Street.

Approximately 130 feet
Union Pacific Railroad.

Approximately 2,600 feet upstream of
Union Pacific Railroad.

Approximately 800 feet upstream of Tay-
lor Street.

Approximately 700
McLain Drive.

Approximately 560 feet downstream of
U.S. Highway 82 East Main Lane.

Approximately 1,250 feet upstream of
Pecan Grove Road.

Approximately 960 feet upstream of For-

* est Creek Drive.

Approximately 2,800 feet downstream of
unnamed road.

' Approximately 100 feet downstream of

Southern Pacific Railroad.

upstream of

feet upstream of

Maps are available for inspection at Grayson County’s Office, 100 West Houston, Sherman, Texas.
Send comments to The Honorable Horace Groff, Grayson County Judge, 160 West Houston, Sherman, Texas 75090.

ground. “Elevation in feet.
(NGVD)

Existing Modified
‘641 640
*651 ‘649
‘658 ‘657
‘722 721
‘737 *752
‘743 752
None 752
*709 709
‘716 ‘718
737 ‘728
None 741
‘686 ‘686
693 697
710 712
*724 725
‘748 ‘745
*762 ‘760
None 780
None 791
None 636
None ‘653

Kendall County (Unin-
corporated Areas).

78008.

Cibolo Creek (Lower
Reach).

Balcones Creek ............

Approximately 300 feet upstream. of con-
fluence of Balcones Creek.

Approximately 9,300 feet upstream of
confluence of Balcones Creek.

Approximately 1,050 feet upstream of
confluence with Cibolo Creek (Lower
Reach).

Approximately 3,200 feet upstream of
confluence with. Cibolo Creek (Lower

Reach).

Maps are available for inspection at Kendall County Tax Office, 211 East San Antenio Street, Boerne, Texas.
Send comments to The Honorable James W. Gooden, Kendall County Judge, 204 East San Antonio Street,

1,290 1,300
1,270 1,275
1,278 *1.278

Suite One, Boeme, Texas

Texas Schertz (City) (Bexar,
Comal, and Guada-

lupe Counties).

Cibolo CreeX .........cceinens

At Lower Seguin ROad .......cc..c.ccocrivnscuina

Approximately 200 feet upstream of con-
fiuence with Dietz Creek.

Approximately 200 feet downstream of
FM 78.

Approximately 7,400 feet upstream of
Main Street.

Salitrillo Creek ...............

At Martinez Creek Dam No. 6-A ..............

*None *650
“686 687
*713 712
725 723
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State

City/town/county

Source of flooding

Maps are available for inspection at the City of Schertz, City Hall, 1400 Schertz, Parkway, Schertz, Texas.
Send comments to The Honorable Earl W. Sawyer, Mayor, City of Schertz, P.O. Drawer |, Schertz, Texas 78154.

Sherman (City) (Gray-
son County).

Maps are available for inspection at the City of Sherman, City Engineer's Office, 400 North Rusk, Sherman, Texas.

Send comments to The Honorable Harry

Elisworth Branch Tribu-
tary A.

Post Oak Creek

Sand Creek .......useemsconceans

Choctaw Creek Tributary
A.

Just upstream of State Highway 691

State Highway 691,

State Highway 691.

Business Highway 75.

Drive.

Travis Street.

Highway 75 West Access Road.
At Hilicrest Street ..

At McGee Street ......
At Lambreth Street

Highway 82.

U.S. Highway 82.
Center Street.
Center Street.
way 56.

Union pacific Railroad.
Approximately 800
Union Pacific Railroad.
Southern pacific Railroad.
Southern Pacific Railroad.

Road 1417.

Reynolds, Mayor, City of Sherman, P.O. Box 1106, Sherman, Texas 75091-1106.

Washington .... | Okanogan (City)

(Okanogan County).

Maps are available for inspection at the City of Okanogan, Office of Planning, 237 4th Avenue North, Okanogan, Washington,
Send comments to The Honorable Ella Schreckengost, Mayor, City of Okanogan, P.O. Box 752, Okanogan, Washington 98847,

Okanogan River

Street.

Street.

#Depth in feet above
ground. *Elevation in feet.

Location (NGVD)
Existing I Modified
....... None *671
Approximately 1,750 feet upstream of None 674
Approximately 2,500 feet upstream of None 685
Approximately 1,200 feet upstream of None 723
Approximately 60 feet upstream of Fallon None *746
Approximately 700 feet downstream of *658 ‘657
Approximately 6,700 feet upstream of ‘674 674
...... 689 688
..... "695 694
.................................... *712 712
Approximately 4,900 downstream of U.S. 722 721
Approximately 1,800 feet upstream of ‘743 ‘752
Approximately 2,800 feet downstream of "673 674
Approximately 2,000 feet upstream of *681 ‘682
Approximately 100 feet upstream of High- 693 *891
Approximately 2,400 feet downstream of *703 701
feet upstream of *708 709
Approximately 100 feet downstream of None *653
Approximately 2,100 feet upstream of None ‘671
Approximately 200 feet upstream of Farm None 714
Approximately 1.3 miles upstream of Oak Naone 834
Approximately 2.5 miles upstream of Oak None *835

{Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance."’)

Dated: November 21, 1994,
Richard T. Moore,
Associate Director for Mitigation.
[FR Doc. 94-29220 Filed 11-25-94; B:45 am
BILLING CODE 6718-03-P-M

44 CFR Part 337
RIN 3067-AB51

departments and agencies that sponsor
reserve units and recruit and train unit

National Defense Executive Reserve

Guidance

] AGENCY: Federal Emergency

Management Agency (FEMA).
ACTION: Proposed rule.

SUMMARY: This proposed rule would add

a new part 337 to title 44, Code of

Federal Regulations, National Defense
Executive Reserve Guidance. This part

would provide guidance to Federal

members under the National Defense
Executive Reserve.

DATES: Comments are requested and
should be submitted no later than
January 27, 1995.

ADDRESSES: Please submit written
comments to the Rules Docket Clerk,

Office of the General Counsel, Federal
Emergency Management Agency, 500 (

Street SW., Washington, DC 20472,
(facsimile) (202) 646-4536.
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FOR FURTHER INFORMATION CONTACT:
Linda Matticks, Program Analyst,
Preparedness, Training and Exercises
Directorate, Federal Emergency
Management Agency, Room 633, 500 C
Street SW., Washingten, DC 20472,
(202) 646-2703.

SUPPLEMENTARY INFORMATION: New part
417 responds to Executive Order 12919
of june 8, 1994, 59 FR 29525, which
delegates to the Director of FEMA the
responsibility te provide for the
appropriate guidance for the
recruitment, training, and activation of
National Defense Executive Reserve
Units. This part weuld provide
guidance for those Federal departments
and agencies delegated.authority under
Executive Order 12919 of June 3, 1994
(59 FR 29525, June 7, 1994) to spensor
reserve units under the National
Defense Executive Reserve and guidance
for the recruitment and training of unit
members.

Executive Order 12866, Regulatery
Planning and Review

This propesed rule would not be a
significant regulatory action for the
purpeses of Executive Order 12866, as
defined in §3(f) of that Executive Order.
To the greatest extent practicable, FEMA
would adhere to the principles of
regulation set forth in § 1(b) of the
Executive Order.
Regulatory Flexibility Act

I certify that this rule would not have
a significant economic impact on a
substantial nurber of small entities in
accordance with the Regulatory
“lexibility Aet, 5 U.S.C. 601 et seq.,
because the rule would not be expected
(1) to affect adversely the availability of
Federal benefits to small entities, (2) to
have significant secondary or incidental
effects on a substantial number of small
entities, and {3) to create any additional
burden on small entities. As a result, a
regulatory flexibility analysis would not
be prepared.

Paper Work Reduction Act

The information eollection contained
in this rule has been approved by the
Office of Management and Budget
(OMB) under the provisions of the
Paperwork Reduction Act of 1980, 44
U.5.C 3501 et seq. and assigned OMB
control number 3067-0001. Public
reporting burden for the information
collection, FEMA Form 85-3, National
Defense Executive Reserve Personal
Qualifications Statement, is estimated to
dverage 30 minutes per response. This
includes the time for reviewing
instructions, searching existing data
“ources, gathering and maintaining the
data needed._and completing and

reviewing the form. Send comments
regarding this burden estimate or any
aspect of the form, including
suggestions for reducing the burden, to
Information Collections Management,
Federal Emergency Management
Agency, 500 C Street, SW., Washington,
DC 20472; and to the Office of
Management and Budget, Paperwork
Reduction Project (3067-1001),
Washington, DC 20503.

National Environmental Policy Act

This rule would be categerically
excluded from the requirements of 44
CFR Part 10, Environmental
Consideration. No environmental
impact assessment has been prepared.

Executive Order 12612, Federalism

This.rule involves. no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778,

List of Subjects in 44 CFR Part 337

National defense, National Defense
Executive Reserve, Reporting and
recordkeeping requirements.

Accordingly, Title 44, Code of Federal
Regulations, is propesed to be amended

by adding part 337 as follows:

PART 337—NATIONAL DEFENSE
EXECUTIVE RESERVE GUIDANCE
Sec.

3371 Introduction

337.2 Policy

337.3 Purpose

337.4 Applicability and scope

337.5 Definitions

337.6 Implementation

337.7 Criteria

337.8 Reserve membership

337.9 Reporting

Appendix A to Part 337—Natienal Defense
Executive Reserve Application

Appendix B to Part 337—National Defense
Executive Reserve Statement of
Understanding

Autherity: National Security Act of 1947,
50 U.S.C. 404: Defense Production Act of
1950, 50 US.C. App. 2061, et seq.; The
Robert T. Stafford Disaster Relief and
Emergency Assistance Act, 42 U.S.C. 5121 et
seq.; E.O. 12148 of july 20, 1979, 3 CFR, 1879
Comp., p. 412; E.©. 12656 of November 18,
1988, 3 CFR, 1988 Comp., p. 586;and E.O:
12919 of june 3. 1994 (59 FR 29525, June 7,
1994 %

PART 337—NATIONAL DEFENSE
EXECUTIVE RESERVE GUIDANCE

§337.1 Introduction,

Section 710(e) of the Defense
Production Act of 1950, as amended (50
U.S.C. App. 2160(e)) authorizes the
President to establish and train a
nucleus Executive Reserve. The
President by Executive Order 10660 of
February 15, 1956 established the
National Defense Executive Reserve
(NDER). The Executive Order
authorized the heads of departments or
agencies designated by the Director of
the Office of Defense Mobilization
(predecessor to the Director of the
Federal Emergency Management Agency
(FEMA)) to establish units of the
Executive Reserve. Executive Order
12919 of June 3, 1994, superseded
Executive Order 11179 which
superseded Executive Order 10660 but
continued the NDER program. The
NDER is part of the national security
emergency preparedness program and
provides for a standby reserve of highly
qualified individuals who are trained as
volunteers until they are activated by
the President, or the head of a
department or agency during periods of
emergency. The program facilitates the
employment of Reservists in executive
positions in government during an
emergency requiring such activation. In
addition, the Executive Reserve may be
used for emergency preparedness
activities as defined under Title VI of
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act.

§337.2 Policy.

(a) It is the pelicy of the President that
there shall be in the Executive Branch
of the Government an NDER composed
of persons of recognized expertise from
various segments of the private sector
and from government (other than
fulltime Federal employees) to be
trained for employment in the Federal
Government in the event of an
emergency that requires such
employment.

({))‘ As part of the Presiderl’s national
securily emergency preparedness policy
under Executive Order 12656, Federal
departments and agencies shall develop
plans and pregrams to mebilize
personnel (including reservist programs)
as appropriate within their assigned
areas of responsibility and to assess
essential emergency requirements and
plan for possible use of such resources
to meet essential demands during and
following national emergencies.

§337.3 Purpose.
This part establishes policy and
program guidance to assist those Federat
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departments and agencies authorized to
establish Executive Reserve units in the
NDER. This guidance is to aid in the
establishment and administration of
such reserve units and in the
recruitment and training of its members.
The purpose of this part is to improve
the ability of departments and agencies
to mobilize its manpower requirements
in times of emergencies. The NDER is a
mechanism that allows the Federal
Government to enlist the best and most
talented personnel in the private sector
to fill both defense and essential civilian
needs in time of emergencies.

§337.4 Applicability and scope.

This part is applicable to all Federal
departments and agencies that sponsor
or that may wish to sponsor a reserve
unit under the NDER program. It
provides the standards and procedural
guidance for establishing and
administering reserve units and for the
recruitment and training of its members.

§337.5 Definitions.

National Defense Executive Reserve is
a program that provides for standby
Executive Reserve units sponsored by
Federal departments and agencies that
are composed of individuals of
recognized expertise from various
segments of the private sector and from
government (except full-time Federal
employees) who are trained to serve in
executive positions in the Federal
Government in time of an emergency
that requires such employment.

§337.6 Implementation.

{(a) General. The Director of FEMA is
responsible for the development of
appropriate guidance for the NDER and
for the coordination of the program
activities of the departments and
agencies in establishing units of the
Executive Reserve. The Director is
responsible for providing appropriate
standards and procedural guidance for
recruitment, training and activation of
the reserve unit members. The Director
shall issue necessary rules and guidance
in connection with the program and
may request the services of participating
departments and agencies and private
sector organizations, institutions, and
enterprises in the development of
training programs and materials and in
keeping of a centralized roster of
Executive Reserve members.

(b) Interagency NDER Committee. An
Interagency NDER Committee,
composed of representatives of the
departments and agencies sponsoring
Executive Reserve units and chaired by
a representative from FEMA, will advise
the Director of FEMA on matters
concerning the NDER program.

(c) Federal departments and agencies.
The head of any department and agency,
subject to the guidance of the Director
of FEMA may establish a unit of the
Executive Reserve in that department or
agency. It is the responsibility of each
department and agency that establishes
a unit to obtain the necessary funding
for the unit, to recruit their own
members, to set their own qualifications
for membership in addition to the
requirements set forth in this part, to
obtain the necessary security clearances
and to conduct training and annual
exercises for such members. FEMA will
assist the departments and agencies in
their recruitment efforts through
referrals.

§337.7 Criteria.

(a) The following criteria shall be
used in establishing and maintaining a
unit of the Executive Reserve:

(1) The purpose of establishing a
reserve unit shall be to augment the
department’s or agency's requirements
for trained highly-qualified executive
personnel as determined by that
department or agency, for use in time of
emergencies.

{2) The functional assignments of
members of the reserve unit shall be
described in an organization chart for
use in time of an emergency,
accompanied by. position deseriptions
and staffing patterns related to the
organization chart and augmentation
plans. These plans must be approved by
the head of the department or agency,
and a copy of such plans is to be
provided to the Director, FEMA. A
reservist shall not be assigned to a
position that is already ﬁfled bya
regular government employee.

3) Each reserve unit shall be directed
by an agency official designated by the
head thereof. The name of the official
designated shall be furnished to the
Director, FEMA.

(b) The administration and
maintenance of a reserve unit is the
responsibility of the sponsoring agency.
Recruitment, security clearances,
training, travel, pay, personnel records,
and other administrative matters shall
be accomplished in accordance with the
standards and procedures set forth in
this part, the Ethics Reform Act of 1989,
and 5 CFR part 2635, Executive Order
12674, and in the Federal Personnel
Manual to the extent such matters are
covered, otherwise, the sponsoring
department or agency is responsible for
implementing its own standards and
procedures for that purpose.

(c) Funding the training, travel, and
administrative support of the reserve
members shall be the responsibility of
the sponsoring department or agency.

(d) The disestablishment of a reserve
unit by the head of a department or
agency shall be reported to the Director,
FEMA.

(e) All documents and
communications directed to FEMA shall
be addressed to Associate Director,
Preparedness, Training and Exercises
Directorate, Federal Emergency
Management Agency, 500 C Street SW.,
Washington, DC 20472, Attn: NDER
Program.

§337.8 Reserve membership.

(a) General membership conditions.
Candidates must agree to the following
conditions to become members of the
NDER: =

(1) Maintain an active participation in
the unit to which he or she is assigned
and attend scheduled training and
exercises;

(2) Report without delay for full-time
government employment with the
assigned department or agency upon
being activated in time of an emergency;

(3) Serve without compensation,
except for reimbursement for expenses
incurred while training;

(4) Serve fora periog of 5 years, with
a possibility of additional extensions of
5 year terms;

(5) Inform the department or agency
when he or she is unavailable for full-
time government employment in time of
an emergency; and

(6) Secure concurrence from his or her
employer to participate in the Executive
Reserve unit.

(b) Membership requirements. The
following standards apply to the
eligibility of candidates to be reserve
members:

(1) Must be U.S. citizens; *

(2) No discrimination in the selection
because of race, color, religion, sex, age.
national origin, or against qualified
handicapped individuals;

(3) Members of the Ready Reserve
(including the National Guard), retired
military personnel with mobilization
orders, active Federal employees, and
State and local government employees
with emergency assignments are not
eligible for NDER membership. Persons
running for or elected to public office
are not eligible; 2

(4) Camﬁdates must be eligible to be
cleared for access to at least Secret
information; and

(5) Candidates must possess the
qualifications required to perform in the
assigned emergency position to be filled
by the candidate in time of an
emergency. Qualifications for Federal
positions are set forth in the Federal
Personnel Manual, Standards of
Qualification, Chapter X-118.

(c) Procedures for designating
members. The following steps shall be
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taken by the sponsoring department or
agency when processing a candidate for
membership in the Executive Reserve:

(1) Candidate is to complete an
application (FEMA Form 85-3, National
Defense Executive Reserve Personal
Qualifications Statement) for the NDER
program, along with a Statement of
Understanding from the candidate’s
employer, if applicable, that the
employee may participate in the NDER
program. See appendixes A and B of
this part.

(2) The sponsoring agency shall send
acopy of candidate’s application to the
Director of FEMA to determine that the
candidate is not currently a member of
the NDER program. FEMA will enter the
data from the form into the NDER
Central Register and return the
application to the sponsoring agency.

(3) Members of the NDER may be
cleared for access to at least secret
information. If a security clearance is
required, applicable forms shall be
completed by the candidate and
returned to the'sponsoring department
or agency. If required, that department
or agency shall conduct a security
investigation of the candidate in
accordance with current security
regulations.

(4) When the sponsoring department
oragency has approved the candidate,
the head thereof shall issue to the new
member, a Certificate of Membership in
the department’s or agency's Executive
Reserve unit and a letter informing the
member of his or her appointment. The
sponsoring department or agency shall
then notify FEMA of the appointment so
that the new member’s file in the NDER
Central Register may be updated.

(5) Appointments of members to the
Executive Reserve units shall not exceed
five (5) years. Redesignations, transfers
and terminations are covered in
§337.8(f). (Use of FEMA Form 85-3 has
been approved by the Office of
Management and Budget under control
number 3067-0001.)

(d) Conflicts of interest. (1) The
activities of members appointed to the
Executive Reserve under this part shall
not include acting or advising on any
matter pending before any department
oragency but shall be limited to
receiving training for the member's
emergency assignment, When the
member is called to Federal
employment during an emergency, the
sponsoring department or agency shall
inform the member of the following
tonflicts of interest statutes and
regulations and any change thereto or of
any new laws or regulations governing
this topic: ;

(i) Bribery, graft and conflict of
Interest statutes (18 U.S.C, ch. 11);

-

(ii) Ethics Reform Act of 1989;

(iii) 5 CFR part 2635;

(iv) Executive Order 12674;

(v) Sponsoring department’s or
agency'’s conflict of interest regulations.
Questions about conflicts of interest and
financial interest should be referred to
the sponsoring department’s or agency's
Designated Agency Ethics Official
(DAEO). Such questions may also be
directed to the Office of Government
Ethics, Washington, DC 20415.

(e) Orientation and training. (1) The
program official of the Executive
Reserve unit shall give to all new
members appointed to the unit an
orienfation covering the overall NDER
program, the appropriate emergency
preparedness plans and programs of the
sponsoring department or agency, and
the appointee’s emergency assignment.

(2) Members shall be kept abreast of
their expected duties and of any new
developments in the department’s or
agency’s appropriate emergency
preparedness programs through formal
training and exercises at least annually.

(3) Departments and agencies are
responsible for designing their own
orientation and training programs.
Executive Reserve program officials
shall design these programs to reflect
the appropriate emergency preparedness
activities to which the members will be
assigned as well as an overview of
department’s and agency’s total national
security emergency preparedness

programs.

(ST Redesignation, transfer, and
termination. (1) To be redesignated, a
reservist must have attended at least one
annual training session within the
previous term of appointment or have
otherwise participated in approved
training. However, the unit’s program
official of the sponsoring department or
agency may authorize the redesignation
of a reservist on a case-by-case basis,
where there are special circumstances or
conditions to warrant or justify such
redesignation.

(2) A Reservist who changes “
employment since his or her previous
designation, will be required to file a
new application with a Statement of
Understanding (appendix B of this part)
from his or her employer agreeing to the
member’s participation in the NDER
program.

(3) A sponsoring department or
agency that requests the transfer of a
reservist from one unit to another must
obtain the concurrence of:

(A) The reservist current unit;

(B) The reservist; and

(C) The reservist's employer.

(4) A reservist may be terminated if it
is determined by the sponsoring
department or agency that the member's

services are no longer needed. A
reservist is terminated automatically
when the member’s term expires
without redesignation or when the
reservist fails to meet the membership
requirements as set forth in this Part or
as set forth in the sponsoring
department’s or agency’s qualifications.
A reservist may resign at any time.

(5) A reservist who has served with
distinction and who is not redesignated
may be placed in Reservist Emeritus
Status. Such a reservist may participate
in training programs and other activities
when the unit would benefit from the
member's knowledge and experience. A
Reservist Emeritus will not receive an
appropriate emergency assignment nor
will he or she be called to duty in time
of an emergency without consent.

(6) Notification of any changes in
status of a reservist, whether by
redesignation, transfer, termination or
Emeritus determination, shall be
furnished in writing to the Director of
FEMA to include the date of such action
and any change of addresses, home or
business.

(g) Activating reservists. (1) The head
of each department or agency with an
NDER unit may activate the unit, in
whole or in part, upon written
determination that an emergency exists
and that the activation of the unit is
necessary to carry out the emergency
program functions of the department or
agency.

(2) At least 72 hours prior to
activating the NDER unit, the head of
the department or agency shall notify, in
writing, the Assistant to the President
for National Security Affairs of the
impending activation, and a copy of
such plans is to be provided to the
Director, FEMA.

(3) Once the authority to activate
reservists has been approved by the
Assistant to the President for National
Security Affairs, whether it be an
activation by unit or by individual, the
sponsoring department or agency is
responsible for notigying the reservists.

(4) The authority for appointing
reservists to assigned positions upon
being activated may be found in the
Federal Personnel Manual, part 910-1.
Appointments in the event of an attack
on the United States are addressed in
the Federal Personnel Manual

Supplement. -

&S Central register of reservists. The
Director of FEMA shall maintain a
central register of all NDER members
and candidates. The register will be
used to compile periodic and special
reports and to prevent duplication in
recruiting of NDER members.

(i) Employment of reservist in a non-
NDER status. Departments and agencies
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wishing to appoint a member of the
Reserve as a Federal employee or
consultant outside the NDER, must
follow the established Office of
Personnel Management procedures for
hiring regular Federal employees.

(j) Records. Departments and agencies
sponsoring NDER units shall keep
administrative records of their units’
activities that will enable them to report
information to the Director of FEMA of
the type necessary for the periodic
reports to the President required under
Executive Order 12656 and Executive
Order 12919.

§337.9 Reporting.
Under Executive Order 12656, the
Director of FEMA is required to submit

a periodic report to the President on the
Federal Government’s capability to
respond to national security
emergencies. In addition, the Director of
FEMA is to report to the President
periodically concerning all program
activities conducted pursuant to
Executive Order 12919, An evaluation
of the NDER programs of Federal
departments and agencies will be
included in these reports. Therefore,
Federal departments and agencies shall
report the following information to the
Director on an annual basis in
accordance with written instructions
provided by FEMA:

(a) The number of active and emeritus
members in each unit;

(b) Training activities for the past
fiscal year and training plans for the
upcoming fiscal year, including a
description of the program, its location,
the number of reserve, Federal, State,
local and guest participants, and dates;
and

(c) A written evaluation of NDER
activities during the past fiscal year.
(These reporting requirements have
been cleared in accordance with Federa|
Information Resources Management
Regulations (FIRMR) 201-45.6 {41 CFR
201-45.6) and assigned interagency
report control number 1086-FEM—-XX).
BILLING CODE 6718-20-P
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Appendix A

FEDERAL EMERGENCY MANAGEMENT AGENCY See Privacy Act Statement and

NATIONAL DEFENSE EXECUTIVE RESERVE Paperwork Burden Disclosure Notice | G5 %0 30670001
PERSONAL QUALIFICATIONS STATEMENT on Page2.

RETURN ORIGINAL TO: (Sponsoring Agency) 1. NAME (Last, First, Middle)

OTHER JITLES USED (Gen., Dr., etc.)

2. HOME ADORESS (City, state and zip code) 3. PREFERRED MAILING ADDRESS
DO uome  [JBUSINESS

4. SOCIALSECURITY NO. S. ARE YOU A CITIZEN OF THE 6. BIRTH DATE (Month, day, 7. BIRTHPLACE"
UNITED STATES year)

Oves [Ono
8. HOME TELEPHONE (including area code) 9. BUSINESS TELEPHONE (including area code) 10. HIGH SCEIOOL GRADU{A]T (%4
YES NO

DATES ATTENDED DEGREE YEAR
11. NAME OF COLLEGE OR UNIVERSITY FAOM 5 MAJOR AND OTHER PRINCIPAL SUBJECTS RECEIVED RECEIVED

12. SKILL AREAS (SELECT PRIMARY AND SECONDARY SKILLS FROM LISTING ON PAGE 3 OF THIS FORM)
12a. PRIMARY 12b. SECONDARY

13. EMPLOYMENT EXPERIENCE (Start with your most recent position and work back at least 5 years. 1f more space s required continue on a
separate sheet of paper with your name at the top and give similar information.)

13a. mh&i{:)ND ADDRESS OF ESTABLISHMENT (if retired, please TYPE OF BUSINESS (Select from listing on page 3 of this form)
indi

NUMBER OF EMPLOYEES YOU | NUMBER OF EMPLOYEES IN YOUR
SUPERVISE(D) ESTABLISHMENT

[] 500-Less [J 500-5000
O over-5000

DATES OF EMPLOYMENT NAME AND TITLE OF YOUR SUPERVISOR
FROM 10

TITLE OF YOUR POSITION

PRESENT
DESCRIPTION OF WORK (Describe your specific duties)

13b. mhgtt:?o ADDRESS OF ESTABLISHMENT (if retired, piease TYPE OF BUSINESS (Select from fisting on page 3 of this form)

NUMBER OF EMPLOYEES YOU | NUMBER OF EMPLOYEES IN YOUR
SUPERVISE(D) ESTABLISHMENT

1 500-Less [ s00-5000
D Over-5000

DATES OF EMPLOYMENT NAME AND TITLE OF YOUR SUPERVISOR
FROM T0

TITLE OF YOUR POSITION

DESCRIPTION OF WORK (Describe your specificduties)

”

FEMA Form 85-3, MAY 90 REPLACES EDITION OF SEP 84, WHICH 1S OBSOLE TE

Page 1 of 3 pages
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TR S
b

14 LIST BELOW ANY ACTIVITIES AND MEMBERSHIPS (Such as CPA, Bar b fardi L

d Societies, Trade Assoclations, etc)

15. :SEVIO GOVERNMENT EXPERIENCE (Federal, state, or local; also inchude WOC (Without Compensation) positions, but exclude committee

FROM

TO

AGENCY

16. WOULD YOU SERVE ANYWHERE IN THE UNITED STATES IF CALLED TO ACTIVE DUTY AS AN EXECUTIVE RESERVISTY (i “No” specify acceptable
gcowlphxﬁuwnwhkhmmﬁdge wfmng to sarve)
] ves Ono

17. DO YOU HAVE ANY OBLIGA
pubdlic office, et} (i yes,

[ ves [ wno

THAT MIGHT INTERFERE WITH AN EXECUTIVE RESERVE CALL-UP? (Such 23 military, civil defense, elected

18. APPLICANT'S SIGNATURE (Sign in ink)

19. SPONSORING AGENCY PROPOSED NDER ASSIGNMENT

19a. POSITION TiTLE

19, GEOGRAPMIC LOCATION (Specify)
O nanonacorrice [ ReGioN (Specify)

19¢. BRIEF DESCRIPTION OF DUTIES 20_DATE OF PRECLEARANCE

SECURITY NAME CHECK

21, REQUESTING OFFICIAL (Name and title)

22. ACTION BY FEMA: RECRUITMENT OF CANDIDATE

[J arrroven [ owsarerovep [ OTHER(See
attached memo)

23. NDER COORDINATOR

PRIVACY ACTSTATEMENT

The sponsoring agency is authorized 1o establish and recruit for a National Defense Executive Reserve by the Defense
Production Act of 1950 (50 U.S.C. APP. 2153(A) and 2180(E) and E.O. 11179 of September 22, 1964). The information
requested is needed Lo evaluatle your qualifications to serve and to properly pluace you in the program, and in the
routine manegement of the NDER.

Information from this farm may be published in a dir of NDER members. The Direcwrz would only be made
available to Federal Officials with responsibility for the NDER Program. Information from Lhis form may also be
disclosed as a routine use Lo & member of congress or to a congressiona! staflf member respending to a request made by
you.

Completion of this form is voluntary. However, failure to complete it will prevent consideration of an applicant for
membership in the National Defense Executive Reserve.

PAPERWORK BURDEN DISCLOSURE NOTICE

“Public reporting burden for the collection of information entitled "National Defense Executive Reserve Personal
Qualifications Statement” is estimated to average 30 minutes per response, which includes the time for reviewing,
searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the form.
Send comments rcgardin&the burden estimate or any aspect of the collection, including suggestions for reducing the
burden, to: Information Collections Management, Federal Emergency Management Agency, 500 C Street, SW.,
Washington, D.C. 20472; and to the Office of Management and Budget, Paperwork uction Project (3067-0001),
Washington, D.C, 20503."

Page 2 of 3 pages
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ARCHITECTURE & ENVIRONMENTAL DESICN

Architecture
City Planning
Naval

BIOLOGICAL SCIENCES
Bacteriology

& Securities
Labor & Industrial Relstions
Managemant

Marine tion
M
-&mq

Pumul Managsment
Public Utilities
Real Estate

oo

COMMUNICATION
Journalism

Radio & Television
Telscommunications

SKILL AREAS
(Select eppropriate areals) and enter in items 12s. and 12b. of this form)

EDUCATION

HEALTH PROFESSIONS
Doctor
Nurse
Nuuluno it
Phurmaco
Technicinan
LAW
NATURAL RESOURCES
Agriculture
Natural Resources Management

PUBLIC AFFAIRS

hnc?- ncy Management
Law Enforcement
Public Administration

COMPUTERS & INFORMATION SCIENCES

AGRICULTURE
Cropa

Livestock
Services

COMMUNICATION
Cabls

B.nhnf
gencies
Btock Brokerage

INSURANCE
Agents & Brokers
Carriers

MANUFACTURING
Apparel & Fabrics
micals

Electrical & Blectronic Machinery/

ulplmll&xprli
;E?:iuud Meta 3

Furniturs & Pixtures

BUSINESS TYPES
(Select appropriate type(s) and enterin item 13 of this form)

MANUFACTURING (Continued)
Textile
Tobacco
Tl 1 i E

MINING
Cosn!
Metal

Nonmetallic
Petroleum & Gas

PUBLIC ADMINISTRATION

mic
Environmental & Housing
Finance
General Government
Human urces
International
Justice

REALESTATE
Agents & Menagers
Operstors & Lessors

RETAILTRADE
Apparel
Automotive Dealers & Gasoline
Stations
Building Materials Hardware &
Garden Supply
E;:dn( & Drinking Places

Furniture
Ceneral Merchandise

Industrial/Commaercia VCompute~ Equipment

Leathar
Lumber & Wood (Composite)
Machinery

Measuring & Controlling Instruments

Paper

Petroleum Refining
Primary Metals

Printing & Publishing
Rubber & Plastics

Swone Clay Glass & Conerete

SERVICES
Automotive Repeir
Business
Computer
Consulting
Educational
Electric
Enginesring/Accounting/Reseurch/Mansgement
Cas
Health

{Pleuse detach this portion hefore submitting this farm)

SCIENCES
Chemistury
Mlu‘?e‘:uua

Metallurgy
Mouorolou

Ptycbology
Statistics

mALSkC'lENCES
International Relations

SERVI‘CES (Continued)

ing Places
Membership Organizations
Miscellaneous Repair
Motion Pictures
Personal
S.nn:xt';w
Social
Telecommunications

TRANSPORTATION

Air

Local

Motor Preight & Warehousing
Railroad

U.S, Postal Service
Water

.
WHOLESALE TRADE
Durable
Nondursble

NONCLASSIFIABLE
ESTABLISHMENTS (Specify)
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Appendix B.

TR

FEDERAL EMERGENCY MANAGEMENT AGENCY
NATIONAL DEFENSE EXECUTIVE RESERVE
STATEMENT OF UNDERSTANDING

As a member of the National Defense Executive Reserve unit of the
, I accept the following responsibilities :

While a member of the Reserve, I will maintain close liaison with the Government progun
to which I b‘lm assigned. Ialso will attend scheduled training meetings and exercises when
ever possible.

In the event of an emergency, determined by the President, I intend to be available for
full time Government employment within my assi program. Iunderstand that the
manner in which the Govemmentpmpooutoemr y me will not expose me to
unreasonable legal risks with respect to the conflict of interest and antitrust laws,

If I am called to full time Government employment in an emergency, I will have the
option of serving with or without compensation.

I understand my appointment will be for a period of five years, may be extended for
additiona)l terms, and be terminated at any time by me or the sponsoring agency.

If I become unavailable for full time Government employment, I will so inform the Reserve
unit to which I am assigned.

gey employer concurs with the commitment I am making to the National Defense Executive
serve.

NAME OF RESERVIST (Type or Print) SIGNATURE OF RESERVIST

NAME OF EMPLOYER (Type or Print)

TITLE OF EMPLOYER'S REPRESENTIVE SIGNATURE OF EMPLOYER'S REPRESENTIVE

FEMA Form 13-3, AUG 90 REPLACES ALL PREVIOUS EDITIONS

Dated: November 16, 1994.
Harvey G. Ryland,
Deputy Director.
[FR Doc. 94-28790 Filed 11-25-94; 8:45 am|
BILLING CODE 6718-20-C
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This section of the FEDERAL REGISTER
contains documents ‘other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES

Committee on Judiciai Review;
Committee on Regulation

ACTION: Notice of public meetings.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (Pub. L. No.
92-463), notice is hereby given of
meetings of the Committee on Judicial
Review and Committee on Regulation of
the Administrative Conference of the
United States.

Agency: Committee on Judicial Review.

Dates: Thursday, December 8, 1994, at 9:30
4.m.

Location: Office of the Chairman,
Administrative Conference, 2120 L Street,
N.W., Suite 500, Washington, DC.

For Further Information Contact: Mary
Candace Fowler, Office of the Chairman,
Administrative Conference of the United
States, 2120 L Street, N.W., Suite 500,
\Washington, DC 20037. Telephone: (202)
254-7020.

Agency: Committee on Regulation,

Date: Tuesday, December 20, 1994, at 1:30
p-m,

Location: Office of the Chairman.
Administrative Conference, 2120 L Street,
N.W., Suite 500, Washington, DC.

For Further Information Contact: David M.
Pritzker, Office of the Chairman,
Administrative Conference of the United
States, 2120 L Street, N.W., Suite 500,
Washington, DC 20037. Telephone: {202)
254-7020.

SUPPLEMENTARY INFORMATION: The
Committee on Judicial Review will meet
to continue discussion of a report by
Professor William Kovacic and draft
recommendations on choice of forum
issues in government contract bid
protest proceedings.

The Committee on Regulation will
meet to continue its discussion of a draft
report by Professor Douglas Michael of
the University of Kentucky College of
Law on self-enforcement as a regulatory
alternative to direct enforcement. This
draft follows an earlier study by
Professor Michael, which led to

Recommendation 941, The Use of
Audited Self-Regulation as a Regulatory
Technique, adopted by the
Administrative Conference in June
1994.

Attendance at the meetings is open to
the interested public, but limited to the
space available. Persons wishing to
attend should notify the Office of the
Chairman at least one day in advance.
The chairman of each committee, if he
deems it appropriate, may permit
members of the public to present oral
statements at the meeting. Any member
of the public may file a written
statement with the committee before,
during, or after the meeting. Minutes of
each meeting will be available on
request.

Dated: November 22, 1994.

Jeffrey S. Lubbers,

Research Director.

[FR Doc. 94-29325 Filed 11-25-94; 8:45 am]
BILLING CODE 6110-01-W

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 84-124-1)

Availability of Environmental
Assessment and Finding of No
Significant Impact

AGENCY: Animal and Plant Health
Inspection Service, ’SDA.
ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has prepared an
environmental assessment and tinding
of no significant impact for the
shipment of an unlicensed veterinary
biological product for field testing. A
risk analysis, which forms the basis for
the environmental assessment, has led
us to conclude that shipment of the
unlicensed veterinary biolegical product
for field testing will not have a
significant impact on the quality of the
human-environment: Based on our
finding of no significant impact, we
have determined that an environmental
impact statement need not be prepared.
ADDRESSES: Copies of the environmental
assessment and finding of no significant
impact may be obtained by writing to
the person listed under FOR FURTHER
INFORMATION CONTACT. Please refer to the

docket nmumber of this Mtice when
requesting copies. Copies of the
environmental assessment and finding
of no significant impact {as well as the
risk analysis with confidential business
information removed) are also available
for public inspection at USDA, room
1141, South Building, 14th Street and
Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect those documents are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
Jeanette Greenberg, Veterinary
Biologics, BBEP, APHIS, USDA, room
571, Federal Building, 6505 Belcrest
Road, Hyattsville, MD 20782; telephone
(301) 436-5390; fax (301) 436-8669.

SUPPLEMENTARY INFORMATION: A
veterinary biological product regulated
under the Virus-Serum-Toxin Act (21
U.S.C. 151 et seq.) must be shown to be
pure, safe, potent, and efficacious before
a veterinary biological product license
may be issued. A field test is generally
necessary to satisfy prelicensing
requirements for veterinary biological
products. In order to ship an unlicensed
product for the purpose of conducting a
proposed field test, a person must
receive anthorization from the Animal
and Plant Health Inspection Service
(APHIS).

In determining whether to authorize
shipment for field testing of the
unlicensed veterinary biclogical product
referenced in this notice, APHIS
conducted a risk analysis to assess the
product’s potential effects on the safety
of animals, public health, and the
environment. Based on that risk
analysis. APHIS has prepared an
environmental assessment. APHIS has
concluded that shipment of the
unlicensed veterinary biolegical product
for field testing will not significantly
affect the quality of the human
environment. Based on this finding of
no significant impact, we have
determined that there is no need to
prepare an enviranmental impact
statement.

An environmental assessment and
finding of no significant impact have
been prepared for the shipment of the
following unlicensed veterinary
biolegical product for field testing:
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Requester(s)

Product

Field test location(s)

Select Laboratories, INC. ....cccccumriimmsseesnernasss

A live, genetically engineered Newcastle dis-
ease-fowlpox vaccine, fowlpox vector.

Poultry houses in Georgia, Maryland, North
Carolina.

The enviro ntal assessment and
finding of no significant impact have
been prepared in accordance with: (1)
The National Environmental Policy Act
of 1969 (NEPA) (42 U.S.C. 4321 et seq.),
(2) Regulations of the Council on
Environmental Quality for

Implementing the Procedural Provisions

of NEPA (40 CFR parts 1500-1508), (3)

USDA Regulations Implementing NEPA

(7 CFR part 1b), and (4) APHIS

Guidelines Implementing NEPA (44 FR

50381-50384, August 28, 1979, and 44

FR 51272-51274, August 31, 1979).
Done in Washington, DC, this 18th day of

November 1994,

Alex B. Thiermann,

Acting Administrator, Animal and Plant

Health Inspection Service.

[FR Doc. 94-29098 Filed 11-25-94; 8:45 am]

BILLING CODE 3410-34-P

Forest Service

Emigrant Wilderness Management
Direction, Stanisiaus National Forest,
Tuolumne County, California

AGENCY: Forest Service, USDA.

ACTION: Notice; intent to prepare
environmental impact statement (EIS).

SUMMARY: The Forest Service will
prepare an EIS for a proposal to revise
current management direction for the
113,000-acre Emigrant Wilderness on
the Summit Ranger District, Stanislaus
National Forest, Tuolumne County,
California

DATES: To be most helpful in the
preparation of the Draft EIS, comments
should be received in writing by April
1,1995;

ADDRESSES: Submit written comments
and suggestions to Karen Caldwell,
District Ranger, Summit Ranger District,
#1 Pinecrest Lake Road, Pinecrest, CA,
95364, (209) 965-3434.

FOR FURTHER INFORMATION CONTACT:
Cindy Diaz, Team Leader, (209) 965—
3434. .
SUPPLEMENTARY INFORMATION: This EIS
will evaluate alternatives, including
standards and guidelines to assure an
enduring resource of Wilderness as
described in the 1964 Wilderness Act
(U.S.C. 16 1131-1136). The resulting
decision will be utilized to amend the
1991 Stanislaus National Forest Land
and Resource Management Plan (LRMP)
for Management Area 1, Wilderness.

This EIS will include all areas within
the Emigrant Wilderness boundary and
will not consider Wilderness additions.

Preliminary scoping, which was
initiated with notification in the
Stanislaus National Forest quarterly
NEPA summary in spring of 1993, press
releases and direct mailings during
August of 1993 and a public meeting
October 2 of 1993, has resulted in the
identification of nine key issues:
Ecosystems, Heritage Resources,
Fisheries, Economic and Regional
Considerations, Social, Range,
Wilderness Opportunities, Recreation,
and Access.

The Forest Service will be seeking
information, comments, and assistance
from Federal, State, and local agencies
and other individuals or organizations
who may be interested in or affected by
the proposed action. Project mailing list
participants from the preliminary
scoping efforts receive periodic updates
on the planning process along with
notifications of public meetings.

Glenn Gottschall, acting Stanislaus
National Forest Supervisor, is the
responsible official, 19777 Greenley
Road, Sonora, CA, 95370, (209) 532-
3671.

The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by October of 1995.

The comment period on the draft
environmental impact statement will be
45 days from the date the
Environmental Protection Agency’s
Notice of availability appears in the
Federal Register. It is very important
that those interested in this proposed
action participate at that time. To be the
most helpful, comments on the draft
environmental impact statement should
be as specific as possible and may
address the adequacy of the statement or
the merits of the alternatives discussed
(see The Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.3).

In addition, Federal court decisions
have established that reviewers of draft
environmental impact statements must
structure their participation in the
environmental review of the proposal so
that it is meaningful and alerts an
agency to the reviewers’ position and
contentions. Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519, 553
(1978). Environmental objections that

could have been raised at the draft stage
may be waived if not raised until after
completion of the final environmental
impact statement. City of Angoon v.
Hodel, (9th Circuit, 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
The reason for this is to ensure that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final.

Dated: November 8, 1994.
Glenn Gottschall,
Acting Forest Supervisor.
[FR Doc. 94-29138 Filed 11-25-94; 8:45 am|
BILLING CODE 3410-11-M

Foss-Perkins Timber Sale and
Vegetation Management Project,
Ochoco National Forest, Harney
County, Oregon

AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: Notice is hereby given that
the USDA, Forest Service, will prepare
an environmental impact statement
(EIS) for a timber sale and vegetation
management actions in the Foss-Perkins
analysis area. The Foss-Perkins analysis
area is about 36 air miles northwest of
the Burns/Hines area. Drainages include
Delintment, Dodson, and Short Creeks.
This proposal is tentatively planned for
fiscal years 1995-96.

The Proposed Action for the analysis
area includes; timber harvest, road
construction, tree thinning, prescribed
burning, slash treatment, and watershed
improvement projects. The purpose and
need for these actions is to improve
ecosystem health, reduce fire hazard,
maintain and improve water quality,
and provide timber to the economy. The
Proposed Action will incorporate the
direction in the Ochoco National Fores!
Land and Resource Management Plan as
amended by the Regional Forester’s
Eastside Forest Plans Amendment No. 1,
May 20, 1994. The Forest Plan provides
the overall guidance for management of
the area and the proposed projects.

The Ochoco National Forest invites
further written comments and
suggestions in addition to the comments
already received on the scope of the
analysis. The agency will also give
notice of the full environmental analysis
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and decision-making process so that

interested and affected people have an

opportunity to participate and

contribute to the final decision.

DATES: Comments concerning the scope

of the analysis should be received in

writing by January 17, 1995.

ADDRESSES: Send written comments and

suggestions concerning the management

of this area to Jim Keniston, District

Ranger, Snow Mountain Ranger District,

"HC 74 Box 12870, Hines, OR 97738.

FOR FURTHER INFORMATION:

Direct questions about the Proposed

Action and EIS to Kathleen Burleigh,

Planning Staff and/or Jay Klink,

Resource Planner, Snow Mountain

Ranger District, HC 74 Box 12870,

Hines, Oregon 97738, phone (503) 573—

7292.

SUPPLEMENTARY INFORMATION: The Forest

Service Proposed Action is to treat 1500

acres of forested vegetation using group

and individual tree selection and
commercial and precommercial
thinning, harvest 7 to 9 million board
feet of timber, construct 2 miles of road,
reconstruct roads, treat activity and
natural fuels on 500 to 1000 acres, and
implement riparian, wildlife, and range
improvement projects. The Proposed

Action is designed:

—To treat the most insect and disease
infested stands in the analysis area, to
reduce the susceptibility of high risk
timber stands to insect and disease
attack, and to prevent further
infestation and accelerated mortality
rates.

—To provide timber to the economy.

—To meet the desired residue profiles
for vegetation types in the analysis
area.

—To maintain and improve water
quality to bring the area closer to the
desired future condition.

—To maintain and improve ecosystem
health.

The Responsible Official must decide:
how much timber to harvest, if any, and
where and how the harvest activities
would take place; how many miles of
roads to construct and reconstruct, if
any; how many acres of fuels (activity
and natural) to treat, if any, and where
and how the fuels treatment should take
place; and what riparian, wildlife and
range improvement projects to
implement, if any. '
~ The proposed Action is intended to
implement the Chief of the Forest
Service’s direction to implement
ecosystem management and to provide
recovery from the insects, disease, and
fuel buildup within the Foss-Perkins
analysis area.

The Foss-Perkins project area borders
the Silver Creek Roadless Area. The

project area is approximately 9000 acres
in size. There is no designated roadless
area within the project area, however
there is a portion of the Silver Creek
Research Natural Area within the'
project boundary. Silver Creek is located
Y4 to %2 mile west of the project area
and was recently studied for
determination of suitability for
inclusion in the Wild and Scenic River
System. It was determined that Silver
Creek is not suitable for Wild and

Scenic designation due to poor riparian

condition.

Alternatives will include a no action
alternative, which involves no harvest
or road construction, and additional
alternatives to respond to issues
generated during the scoping process.
Some of these additional alternatives
will incorporate the Viable Ecosystem
Management Guide developed by the
Ochoco National Forest which
addresses the historic range of
variability of timber stands in this
region. The area also needs to be
assessed for its roadless area suitability
and semi-primitive management
potential. However, a decision to amend
the Forest Plan and designate any
portions of the area as roadless is
outside the scope of this project.

Initial scoping for this project began
in July of 1989. Issues raised by the
public during scoping will be used to
develop alternatives to the proposed
action. Public participation will be
especially important at several points
during the analysis. The Forest Service
will be seeking information, comments,
and assistance from Federal, State, local
agencies, tribes, and other individuals
or organizations who may be interested
in or affected by the proposed actions.
This information will be used in
preparation of the draft EIS. The scoping
process includes:

1. Identifying potential issues.

2. Identifying issues to be analyzed in
depth.

3. Eliminating insignificant issues or
those which have been covered by a
relevant previous environmental
process.

4. Exploring additional alternatives.

5. Identifying potential environmental
effects of the proposed action and
alternatives (i.e. direct, indirect, and
cumulative effects and connected
actions). -

6. Determining potential cooperating
agencies and task assignments.

The District has identified the
following issues. These are internal
issues the District has identified and
wotld now like the public to review
them and add anymore they feel worthy
of note.

Soil Compaction—Past activities have
caused soil compaction. The Proposed
Action could cause additional soil
compaction.

Roadless Area—The Proposed Action
could impact roadless area attributes.

Old-Growth Fragmentation—The
Proposed Action could increase timber
stand fragmentation.

Forest Health—Timber stand health is
declining due to fire exclusion and
drought. This has resulted in
overstocked conditions, increased insect
and disease infestations, heavy forest
fuel levels, and an increase in dead and
dying timber.

Water Quality—Vegetation treatment
and grazing in and adjacent to riparian
zones may effect stream channel
stability and water quality. Habitat for
red band trout and Malheur mottled
sculpin may be affected by vegetation
treatment in and adjacent to riparian
zones.

Big Game Cover—Timber harvest
could adversely affect big game habitat
and populations in the analysis area.

Socioeconomic—Timber harvesting
could enhance local and regional
economies by providing revenues and
jobs,

] Livestock Grazing—The Proposed
Action could have an effect on the
number of livestock and the timing and
location of where livestock graze.

The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and to be available for
public review by May 1995. At that
time, copies of the draft EIS will be
distributed to interested and affected
agencies, organizations, and members of
the public for their review and
comment. EPA will publish a notice of
availability of the draft EIS in the Fedeal
Register. The comment period on the
draft EIS will be 45 days from the date
the EPA publishes the notice of
availability in the Federal Register.

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft EIS’s must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft EIS stage but that are
not raised until after completion of the
final EIS may be waived or dismissed by
the courts. City of Angoon v. Hodel, 803
f. 2d 1016, 1022 (9th Cir, 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
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Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the Pro| Action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft EIS. Comments
may also address the adequacy of the
draft EIS or the merits of the alternatives
formulated and discussed in the
statement. (Reviewers may wish to refer
to the Council on Environmental
Quality Regulations for implementing
the procedural provisions of the
National Environmental Policy Act at 40
CFR 1503.13 in addressing these
points).

The final EIS is scheduled to be
completed by January 1996. In the final
EIS, The Forest Service is required to
respond to comments and responses
received during the comment period
that pertain to the environmental
consequences discussed in the draft EIS
and applicable laws, regulations, and
policies considered in making the
decision regarding this proposal.
Thomas A. Schmidt, Forest Supervisor,
Ochoco National Forest, is the .
Responsible Official. As the responsible
official he will document the decision
and reasons for the decision in the
Board of Decision. That decision will be
subject to appeal under 36 CFR part 215.

Dated: November 18, 1994
Rodney D. Collins,

Acting Forest Supervisor.
[FR Doc. 9429161 Filed 11-25-94; 8:45 am|
BILLING CODE 3410-11-M

Patent Licenses; Biological Treatment
for Controlling Wood Deteriorating
Fungi

AGENCY: Forest Service, USDA.
ACTION: Notice.

SUMMARY: The Forest Service, Forest
Products Laboratory (FPL) has
developed and patented an
environmentally friendly microbiocide,
Actinomycete mutant, which protects
wood and wood products against wood-
attaching fungi and is seeking to license
it and to enter into a Cooperative
Research and Development Agreement
(CRADA) for its further development.
DATES: The FPL will receive
applications for exclusive and/or co-

exclusive licenses together with
proposals for further development of the
research under a CRADA until 4:00 p.m.
January 9, 1995.
FOR FURTHER INFORMATION CONTACT:
John G. Bachhuber, USDA, Forest
Service, Forest Products Laberatory,
One Gifford Pinchot Drive, Madison,
Wisconsin 53705-2398, {608) 231-9282.
SUPPLEMENTARY INFORMATION: Patent No.
5,536,624, “Biological Treatment for
Controlling Wood Deteriorating Fungi®,
has been granted to the FPL. The
environmentally benign technology
contained therein protects wood against
discoloration by sapstain {blue-stain)
and mold fungi and degradation by
wood-rotting fungi. It invelves the
treatment of wood and wood products
with the microbiocide in the form of (1)
living cells, {2) metabolites, and (3)
metabolites with low concentration of
cobiocides. This technology is an
alternative to treating woeod with
synthetic chemical preservatives which
can pose a serious threat to the
environment. The current market
worldwide for antisapstain chemicals
alone is about eighty million dollars
annually, The value of treated wood
shipments for the United States of
America is about two billion, five
hundred million dollars annually.

It is anticipated that the entity
entering into a CRADA will be granted
a right of first refusal to license any new
patents resulting form the research
under the CRADA. |

This notice is issued under the
authority of the Federal Technology
Transfer Act of 1986 (15 U.S.C. 3710a).

Dated: November 17, 1994,
Kenneth R. Peterson,
Acting Director.
|FR Doc. 94-29137 Filed 11-25-94; 8:45 am)
BILLING CODE 3410-11-M

BIPARTISAN COMMISSION ON
ENTITLEMENT AND TAX REFORM

Meeting

Notice is hereby given, pursuant to
Public Law 92-463, that the Bipartisan
Commission on Entitlement and Tax
Reform meeting on November 30, 1994,
has been cancelled. Two new meetings
have been scheduled for December 9
and December 14 at 10:00 a.m. They
will be held in the Cannon House Office
Building, Room 210, Washington, D.C.
20510.

Both meetings of the Commission
shall be open to the public. The
proposed agenda includes discussion
and possible adoption of policy
recommendations relating to the

Commission’s charter, including but not
limited to, options for controlling the
spiraling growth on entitlement
expenditures and the need to examine
the structure of the current federal
income tax system.

Records shall be kept of all
Commission proceedings and shall be
available for public inspection in Room
825 of the Hart Senate Office Building,
120 Constitution Avenue, N.E.,
Washington, D.C. 20510.

J. Robert Kerrey,
Chairman.

John C. Danforth,
Vice-Chairman. .
[FR Doc. 94-22294 Filed 11-23-94; 9:12 an|
BILLING CODE 4151-04-M

DEPARTMENT OF COMMERCE

Agency Form Under Review by the
Office of Management and Budget

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act {44 U.S.C. Chapter 35).

Agency: Office of the Secretary.

Title: DOC’s Partners in Quality
Contracts (PQC) Program.

Agency Form Number: None.

OMB Approval Number: None.

Type of Request: New Collection.

Burden: 4,400 houss.

Number of Respondents: 100.

Avg Hours Per Response:
Approximately 6 hours for the
Contractor Profile and 38 hours for the
application.

Needs and Uses: The National
Performance Review outlined several
objectives, one of which was improving
the Federal acquisition process. The
PQC program is designed to be a
voluntary nonmonetary recognition
program that will showcase the
importance of quality in the government
acquisition process. Without the
information provided by applicants, the
objective of the program could not be
carried out.

Affected Public: Businesses or other
for—profit imstitutions, small businesses
or organizations.

Frequency: One-time application
process but selections will be made on
an annual basis.

Respondent’s Obligation: Information
will be provided voluntarily in order to
obtain a benefit.

OMB Desk Officer: Don Arbuckle,
(202) 395-7340.

Copies of the above information
collection proposal can be obtained by
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calling or writing Gerald Taché, DOC
Forms Clearance Officer, (202) 482—
3271, Department of Commerce, Room
5327, 14th and Constitution Avenue,
N.W., Washington, D.C. 20230.

Written comments and
recommendations for the proposed
information collection should be sent to
Don Arbuckle, OMB Desk Officer, Room
10202, New Executive Office Building,
Washington, D.C. 20503.

Dated: November 21, 1994.
Gerald Tache,

Departmental Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 94-28236 Filed 11-25-94; 8:45 am]
BILLING CODE 3510-CW-F

International Trade Administration
[A-570-839]

Initiation of Antidumping Duty
Investigation: Certain Partial-Extension
Steel Drawer Slides With Rollers From
the People’s Republic of China (PRC)

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: November 28, 1994,
FOR FURTHER INFORMATION CONTACT:
Michelle A. Frederick or John
Brinkmann, Office of Antidumping
Investigations, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 4820186 or (202) 482-5288,
respectively.

INITIATION OF INVESTIGATION:
The Petition

On October 31, 1994, we received a
petition filed in proper form from
Hardware Designers, Inc. (the
petitioner). At the request of the
Department of Commerce (the
Department), the petitioner filed
supplements to support and clarify the
petition’s data on November 16 and 18,
1994, In accordance with 19 CFR
353.12, the petitioner alleges that
certain partial-extension steel drawer
slides with rollers (drawer slides) are
being, or are likely to be, sold in the
United States at less than fair value
within the meaning of section 731 of the
Tariff Act of 1930, as amended (the Act),
and that these imports are materially
injuring, or threaten material injury to,

a U.S. industry.

The petitioner states that it has
standing to file the petition because it is
an interested party, as defined under
section 771(9)(C) of the Act, and
because the petition is filed on behalf of

the U.S. industry producing the product
subject to this investigation. If any
interested party, as described under
paragraphs (C), (D), (E), or (F) of section
771(9) of the Act, wishes to register
support for, or opposition to, this
petition, such party should file a written
notification with the Assistant Secretary
for Import Administration.

Scope of Investigation

The subject merchandise in this
investigation is certain partial-extension
steel drawer slides of any length with
rollers. A drawer slide is composed of
two separate drawer slide rails. Each rail
has screw holes and an attached
polymer roller. The polymer roller may
or may not have ball bearings. The
subject drawer slides come in two
models: European or Low-Profile and
Over-Under or High-Profile. The former
model has two opposing rails that
provide one channel along which both

rollers move and the latter has two

opposing rails that provide two
channels, one for each roller. For both
models of drawer slides, the two
opposing rails differ slightly in shape
depending on whether the rail is to be
affixed to the side of a cabinet or the
side of a drawer. A rail may also feature
a flange for affixing to or aligning along
the bottom of a drawer.

Drawer slides may be packaged in an
assembly pack with two drawer slides;

_that is, four rails with their attached

rollers, or in an assembly pack with one
drawer slide; that is, two rails with their
attached rollers; or individually; as a
drawer slide rail with its attached roller.
An assembly pack may or may not
contain a packet of screws.

Not included in the scope of this
investigation are linear ball bearing steel
drawer slides (with ball bearing in a
linear plane between the steel elements
of the slide), roller bearing drawer slides
(with roller bearings in the wheel),
metal box drawer slides (slides built
into the side of a metal or aluminum
drawer), full extension drawer slides
(with more than four rails per pair), and
industrial slides (customized, high-
precision slides without polymer
rollers). '

The subject merchandise is currently
classifiable under subheading
8302.42.30 of the Harmonized Tariff
Schedule of the United States (HTSUS).
It may also be classified under
9403.90.80. Although the HTSUS
subheadings are provided for
convenience and customs purposes, our
written description of the scope of this
proceeding is dispositive.

United States Price and Foreign Market
Value

The petitioner based United States
Price (USP) on a January 1994 price
quotation obtained for a set of 14-inch
drawer slides. The terms of the price
quotation were CIF New York. In
calculating USP, the petitioner deducted
amounts for foreign inland freight,
ocean freight, and marine insurance.

The petitioner contends that the PRC
is a non-market economy (NME) country
within the meaning of section
771(18)(A) of the Act. The Department
has determined in all previous
investigations that the PRC is an NME,
and the presumption of NME status
continues for purposes of initiation of
this investigation. See e.g., Final
Determination of Sales at Less than Fair
Value: Certain Paper Clips from the
PRC, 59 FR 51168 (October 7, 1994).

In accordance with section 773(c) of
the Act, foreign market value in NME
cases is based on NME producers’
factors of production, valued in a
market economy country. Consistent
with Department practice absent
evidence that the PRC government
determines which of its factories shall
produce for export to the United States,
we intend, for purposes of this
investigation, to base FMV only on
those factories that produced drawer
slides sold to the United States during
the period of investigation (POI).

In the course of this investigation,
parties will have the opportunity to
address this NME designation and
provide relevant information and
argument related to the issues of the
PRC’s NME status and granting of
separate rates to individual exporters. In
addition, parties will have the
opportunity in this investigation to
submit comments on whether FMV
should be based on prices or costs in the
PRC consistent with section 773(c){1)(B)
of the Act. See Amendment to Final
Determination of Sales at Less Than
Fair Value and Amendment to
Antidumping Duty Order: Chrome-
Plated Lug Nuts from the People's
Republic of China, 57 FR 15052 (April
24, 1992).

The petitioner calculated FMV on the
basis of the valuation of the factors of
production. The petitioner, claiming
that its production process is similar to
the Chinese production process, based
the factors of production on its own
experience. The factors of production
were valued, where possible, on
publicly available published
information pertaining to India. The
petitioner argues that India is a country
at a comparable level of economic
development to the PRC and that India
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is a significant producer of comparable
merchandise, thus meeting the
requirements of section 773(c}{4) of the
Act. For purposes of this initiation, we
have accepted India as an appropriate
surrogate country selection.

Where Indian values were not
available, the petitioner valued the
factors of production using either a ratio
based on its own experience or its own
costs.

In accordance with section
773(c)(1)(B) of the Act, the petitioner’s
FMV consisted of the sum of values
assigned to materials, labor, energy,
overhead and selling, general and
administrative (SG&A) expenses.
Certain of these factor values were
adjusted for inflation. Pursuant to
section 773(e)(1) of the Act, the
petitioner added to the cost of
manufacturing (COM), overhead and
SG&A expenses, the statutory minimum
of eight percent for profit.

Based on our analysis of the petition
and subsequent amendments, we have
made certain adjustments to the
petitioner’s FMV calculation as follows:

(1) We disallowed all factors valued
using the petitioner's own costs;

(2) We recalculated factory overhead
and SG&A expenses to account for
certain energy and inventory expenses
excluded from the petitioner’s
calculation of COM;

(3) We disallowed an amount
included by the petitioner for scrap loss
because this cost was already included
in the cost of steel.

Fair Value Comparisons

Based on a comparison of USP and
FMV, the petitioner’s alleged dumping
margin, as revised by the Department, is
55.69 percent.

Initiation of Investigation

Pursuant to section 732(c) of the Act,
the Department must determine, within
20 days after a petition is filed, whether
a petition sets forth an allegation
necessary for the initiation of an
antidumping duty investigation, and
whether the petition contains
information reasonably available to the
petitioner supporting the allegation.

We have examined the petition for
drawer slides from the PRC, as
amended, and have found that it meets
the requirements of section 732(b} of the
Act. Therefore, we are initiating an
antidumping duty investigation to
determine whether imports of drawer
slides from the PRC are being, or are
likely to be, sold in the United States at
less than fair value. If this investigation
proceeds normally, we will make our
preliminary determination by Aprii 9,
1995.

International Trade Commission (ITC)
Notification

Section 732(d) of the Act requires us
to notify the ITC of this action and we
have done so.

Preliminary Determinations by the ITC

The ITC will determine by December
15, 1994, whether there is a reasonable
indication that imports of drawer slides
from the PRC are materially injuring, or
threaten material injury to, a U.S.
industry. Pursuant to section 733(a) of
the Act, a negative ITC determination
will result in the investigation being
terminated; otherwise, the investigation
will proceed according to statutory and
regulatory time limits.

This notice is published pursuant to
section 732(c)(2) of the Act and 19 CFR
353.13(b).

Dated: November 21, 1994.

Susan G. Esserman,

Assistant Secretary for Import
Administration.

[FR Doc. 94-29237 Filed 11-25-94; 8:45 am]
BILLING CODE 3§10-D5-P

[C-433-806]

Postponement of Preliminary
Countervailing Duty Determination: Oil
Country Tubular Goods ("OCTG")
From Austria

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: November 28, 1994.

FOR FURTHER INFORMATION CONTACT:
Jennifer Yeske or Daniel Lessard, Office
of Countervailing Investigations, Import
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone (202) 482-0189.

Postponement: On July 20, 1994, the
Department of Commerce (“the
Department”) initiated a countervailing
duty investigation of OCTG from
Austria which inciuded an allegation of
upstream subsidization. We have
concluded that additional time is
required to make our preliminary
determination. Therefore, pursuant to
section 703(g)(1) of the Tariff Act of
1930, as amended (“the Act”), we are
postponing the preliminary
determination in this investigation until
no later than January 17, 1995.

This notice of postponement is

published pursuant to 19 CFR
355.15(e)(2).

Dated: November 18, 1994.
Susan G. Esserman,

Assistant Secretary for Import
Administration.

|FR Doc. 94-29238 Filed 11-25-94; 8:45 am|
BILLING CQDE 3510-DS-P

[C-475-815]

Preliminary Affirmative Countervailing
Duty Determination: Small Diameter
Circular Seamless Carbon and Alloy
Steel Standard, Line and Pressure Pipe
(“Seamiess Pipe”) From italy

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.
EFFECTIVE DATE: November 28, 1994.
FOR FURTHER INFORMATION CONTACT:
Thomas McGinty or Peter Wilkniss,
Office of Countervailing Investigations,
Import Administration, U.S. Department
of Commerce, Room 3099, 14th Street
and Constitution Avenue, N.-W.,
Washington, D.C. 20230; telephone
(202) 482-5055 and (202) 482-0588,
respectively.
Preliminary Determination

The Department preliminarily
determines that benefits which
constitute subsidies within the meaning
of section 701 of the Tariff Act of 1930,
as amended (“the Act”), are being
provided to manufacturers, producers,
or exporters of seamless pipe in Italy.
For information on the estimated net
subsidies, please see the Suspensiorn of
Liquidation section of this notice.

Case History

Since the publication of the notice of
initiation in the Federal Register (59 IR
37028, July 20, 1994), the following
events have occurred.

On July 26 and 27,1994, respectively,
we issued countervailing duty
questionnaires to the Government of
Italy (“GOI"”) and the Commission of the
European Communities (“EC"), in
Washington, D.C., concerning
petitioner’s allegations. On August 2,
1994, the GOI responded to the first
section of our questionnaire informing
us that Dalmine S.p.A. (“Dalmine’), an
Italian steel pipe producer, accounted
for more than 85 percent of Italian
exports of the subject merchandise to
the United States during the POL The
GOI, the EC, and Dalmine submitted
questionnaire responses on October 3,
1994. On October 18, 1994, we issued
deficiency questionnaires to these
parties. We received responses from the
GOI and the EC on October 31, 1994,
and from Dalmine on November 7, 1994.

On August 24, 1994, we postponed
the preliminary determination in this
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investigation until November 18, 1994
(50 FR 43554, August 24, 1994).
Scope of Investigation

For the purposes of this investigation,
seamless pipes are seamless carbon and
alloy (other than stainless) steel pipes,
of circular cross-section, not more than
114.3 mm (4.5 inches) in outside
diameter, regardless of wall thickness,
manufacturing process (hot-finished or
cold-drawn), end finish {plain end,
bevelled end, upset end, threaded, or
threaded and coupled), or surface finish.
These pipes are commonly known as
standard pipe, line pipe or pressure
pipe, depending upon the application.
They may also be used in structural
applications.

The seamless pipes subject to this
investigation are currently classifiable
under subheadings 7304.10.10.20,
7304.10.50.20, 7304.31.60.50,
7304.39.00.16, 7304.39.00.20,
7304.39.00.24, 7304.39.00.28,
7304.39.00.32, 7304.51.50.05,
7304.51.50.60, 7304.59.60.00,
7304,59.80.10, 7304.59.80.15,
7304.59.80.20, and 7304.59.80.25 of the
Harmonized Tariff Schedule of the
United States (“HTSUS").

The following information further
defines the scope of this investigation,
which covers pipes meeting the
physical parameters described above:

Specifications, Characteristics, and
Uses: Seamless pressure pipes are
intended fer the conveyance of water,
steam, petrochemicals, chemicals, oil
products, natural gas, and other liquids
and gasses in industrial piping systems.
They may carry these substances at
elevated pressures and temperatures
and may be subject to the application of
external heat. Seamless carbon steel
pressure pipe meeting the American
Society for Testing and Materials
(*ASTM™) standard A—106 may be used
in temperatures of up to 1000 degrees
fahrenheit, at various American Society
f»f Engineers ("ASME") code stress
levels. Alloy pipes made to ASTM
standard A—335 must be used if
temperatures and stress levels exceed
those allowed for A-106 and the ASME
codes, Seamless pressure pipes sold in
the United States are commonly
produced to the ASTM-106 standard.

Seamless standard pipes are most
commonly produced to the ASTM A-53
specification and generally are not
intended for high temperature service.
They are intended for the low
lemperature and pressure conveyance of
water, steam, natural gas, air and other

liquids and gasses in plumbing and

heating systems, air conditioning units,

automatic sprinkler systems, and other
related uses. Standard pipes (depending

_refineries, p

on type and code) may carry liquids at
elevated temperatures but must not
exceed relevant ASME code

uirements,

ess line pipes are intended for
the conveyance of oil and natural gas or
other fluids in pipe lines. Seamless line
pipes are produced to the API 5L
specification.

Seamless pipes are commonly
produced and certified to meet ASTM
A-106, ASTM A-53, and API 5L
specifications. Such triple certifications
of pipes is common because all pipes
meeting the stringent A-106
specification necessarily meet the API
5L and ASTM A-53 specifications.
Pipes meeting the API 5L specification
necessarily meet the ASTM A-53
specification. However, pipes meeting
the A-53 or API 5L specifications do not
necessarily meet the A—106
specification. To aveid maintaining
separate productions runs and separate
inventories, manufacturers triple certify
the pipes. Since distributors sell the vast
maijority of this product, they can
thereby maintain a single inventory to
service all customers.

The primary application of ASTM A—
106 pressure pipes and triple certified
pipes is in pressure piping systems by

ical plants, and
chemical plants. Other applications are
in power generation plants (electrical-
fossil fuel or nuclear), and in some oil
field uses {on shore and off shore) such
.as for separator lines, gathering lines,
and metering runs. A minor application
of this product is for use as oil and gas
distribution line for commercial
applications. These applications
constitute the majority of the market for
the subject seamless pipes. Howsever, A—
106 pipes may be used in some boiler
applications.

e scope of this investigation
includes all multiple-stenciled seamless
pipe meeting the physical parameters
described above and produced to one of
the specifications listed above, whether
ornot also certified to a non-covered
specification. Standard, line and
pressure applications are defining
characteristics of the scope of this
investigation. Therefore, seamless pipes
meeting the physical description above,
but not produced to the A-106, A-53,
or API 5L standards shall be covered if
used in an A-106, A-335, A-53, or AP1
5L application.

For example, there are certain other
ASTM specifications of pipe which,
because of overlapping characteristics,
could potentially be used in A-106
applications. These specifications
include A-162, A-192, A-210, A-333,
and A-524. When such pipes are used
in a standard, line or pressure pipe

application, such products are covered
by the scope of this investigation.
Specifically excluded from this
investigation are boiler tubing,
mechanical tubing, and oil country
tubular goods except when used in a
standard, line or pressure pipe
application. Also excluded from this
investigation are redraw hollows for
cold-drawing when used in the
production of cold-drawn pipe ar tube.
Although the HTSUS subheadings are
provided for convenience and U.S.
Customs purposes, our written
description of the scope of this
proceeding is dispositive. This scope
description is currently under review
and may be altered in the preliminary
determination of the companion
antidumping duty investigation of
seamless pipe from Italy.
Injury Test
Because Italy is a “country under the
Agreement” within the meaning of
section 701(b) of the Act, the U.S.
International Trade Commission (“ITC")
is required to determine whether
imports of seamless pipe from Italy
materially injure, or threaten material
injury to, a U.S, industry. On August 3,
1994, the ITC preliminarily determined
that there is a reasonable indication that
an industry in the United States is being
materially injured or threatened with
material injury by reason of imports
from Italy of the subject merchandise
(59 FR 42286, August 17, 1994).

Petitioner ~
The petition in this investigation was

filed by Gulf States Tubes, a division of
Quanex Corporation.

Corporate Histary of Respordent
Dalmine

Prior to its liquidation in 1988,
Finsider S.p.A. ("Finsider") was the
holding company for all state-owned
steel companies in ltaly. Dalmine was
an operating company wholly owned by
Finsider. After Finsider’s liguidation, a
new government-owned holding
company, ILVA S.p.A. ("ILVA™), was
created. ILVA tock over the former
Finsider companies, among them
Dalmine, which became a subsidiary of
ILVA in 1989, when Finsider's
shareholding in Dalmine was
transferred to ILVA.

Between 1990 and 1993, Dalmine
itself was restructured. Dalmine became
a financial holding company, with
industrial, trading, and service
shareholdings. As part of its
restructuring, Dalmine made several
asset purchases, sold two of its
subsidiaries to private parties, and
closed several manufacturing facilities.
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As of December 31, 1993, the Dalmine
Group consisted of a holding company
(Dalmine S.p.A.), four wholly-owned,
and one majority-owned, manufacturing
companies, and a number of sales and
service subsidiaries.

During the POI, ILVA was owned by
the Istituto per la Ricostruzione
Industriale (“IRI""), a holding company
which was wholly-owned by the GOL.
Spin-offs

In its questionnaire response, Dalmine
reported that between 1990 and 1991, as
part of its overall restructuring process,
the company sold two “productive
units" to private buyers. According to
Dalmine, these sales involved assets that
do not produce the subject merchandise.
Based on our analysis of Dalmine’s
response with.respect to the productive
units sold, we preliminarily determine
that the amount of potentially spun-off
benefits is insignificant. Therefore, we
have not evaluated whether these
benefits are attributable to sales of the
subject merchandise for purposes of this
preliminary determination. (See Final
Concurrence Memorandum dated
November 18; 1994.)

Equityworthiness

Petitioner has alleged that Dalmine
was unequityworthy in 1989, the year it
received an indirect equity infusion
from the GOI, through ILVA S.p.A.
(“ILVA"), and that the equity infusion
was, therefore, inconsistent with
commercial considerations.

In its questionnaire response, Dalmine
has provided evidence that private
investors, unrelated to Dalmine or the
GO, purchased a significant percentage
of the 1989 equity offering, on the same
terms as ILVA. Therefore, the
Department preliminarily determines
that ILVA's purchase of Dalmine’s
shares was consistent with commercial
considerations. (See section
355.44(e)(1)(i) of the Proposed
Regulations.)

Creditworthiness

Petitioner has alleged that Dalmine
was uncreditworthy in every year
between 1979 and 1993. In accordance
with section 355.44 of the Proposed
Regulations, we examined Dalmine’s
current, quick, times interest earned,
and debt-to-equity ratios, in addition to
its profit margin. Based on this analysis,
we preliminarily determine that
Dalmine was creditworthy from 1979
through 1993. (See Creditworthy
Memorandum, November 18, 1994).
Specifically, although a number of the
financial indicators are weak for certain
years, none of the indicators are weak
over the medium or long term, and

when examined together on a yearly
basis, the indicators support the
determination that Dalmine was
creditworthy in every year examined. In
addition, Dalmine received comparable
long-term, commercial loans from
private lenders in several of the years
examined. While we have based our
preliminary creditworthiness
determination on the company's
financial indicators, the fact that
Dalmine received a number of long-term
commercial loans during this period
supports our finding.

Benchmarks and Discount Rates

Dalmine did not take out any long-
term fixed rate lira denominated loans
or other debt obligations in any of the
years of the government loans under
investigation. Therefore, in accordance
with section 355.44(b)(4) of the
Proposed Regulations, we used, as the
benchmark interest rate, the Bank of
Italy reference rate. We have determined
that this rate constitutes the best
approximation of the cost of long-term
borrowing in Italy and the only long-
term fixed interest rate commonly
available in Italy. (See Final Affirmative
Countervailing Duty Determinations:
Certain Steel Products from Italy
(**Certain Steel from Italy”), 58 FR,
37327 (July 9, 1993).)

We have also used this rate as the
discount rate for allocating over time the
benefit from non-recurring grants for the
same reasons as explained in Final
Affirmative Countervailing Duty
Determination: Certain Steel Products
from Spain, 58 FR 37374, 37376 (July 9,
1993).

For long-term loans denominated in
other currencies, we used, as the
benchmark interest rate, the average
long-term fixed interest rate
denominated in the same currency. (See
section E—Article 54 Loans below.)

Calculation Methodology

For purposes of this preliminary
determination, the period for which we
are measuring subsidies (the POI) is
calendar year 1993. In determining the
benefits received under the various
programs described below, we used the
following calculation methodology. We
first calculated the benefit attributable
to the POI for each countervailable
program, using the methodologies
described in each program section
below. For each program, we then
divided the benefit attributable to
Dalmine in the POI by Dalmine's total
sales revenue, as none of the programs
was limited to either certain
subsidiaries or products of Dalmine.
Next, we added the benefits for all
programs, including the benefits for

programs which were not allocated over
time, to arrive at Dalmine's total subsidy
rate. Because Dalmine is the only
respondent company in this
investigation, this rate is also the
country-wide rate.

Consistent with our practice in
preliminary determinations, when a
response to an allegation denies the
existence of a program, receipt of
benefits under a program, or eligibility
of a company or industry under a
program, and the Department has no
persuasive evidence showing that the
response is incorrect, we accept the
response for purposes of the preliminary
determination. All such responses,
however, are subject to verification. If
the response cannot be supported at
verification, and the program is
otherwise countervailable, the program
will be considered a subsidy in the final
determination.

Based upon our analysis of the
petition and the responses to our
questionnaires, we preliminarily
determine the following:

L Programs Preliminarily Determined
to be Countervailable

A. Benefits Provided Under Law 675/77

Law 675/77 was enacted in 1977 to
bring about restructuring and
reconversion in the following industrial
sectors: (1) electronic technology; (2) the
manufacturing industry; (3) the agro-
food industry; (4) the chemical industry;
(5) the steel industry; (6) the pulp and
paper industry; (7) the fashion sector;
and (8) the automobile and aviation
sectors. Law 675/77 also sought to
promote optimal exploitation of energy
resources, and ecological and
environmental recovery.

A primary goal of this legislation was
to bring all government industrial
assistance programs under a single law.
Other goals were (1) to reorganize and
develop the industrial sector as a whole;
(2) to increase employment in the
South; and (3) to maintain employment
in depressed areas. Among other
measures taken, the Interministerial
Committee for the Coordination of
Industrial Policy (*‘CIPI') was created as
a result of Law 675/77. CIPI approves
individual projects in each of the
industrial sectors listed above.

Six main programs were provided
under Law 675/77: (1) interest
contributions on bank loans; (2)
mortgage loans provided by the Ministry
of Industry at subsidized interest rates:
(3) interest contributions on funds
raised by bond issues; (4) capital grants
for projects in the South; (5) personnel
retraining grants; and (6) VAT
reductions on purchases of capital
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coods by companies in the South.
Dalmine reported that it received
benefits under items (1), (2), and (5)
above,

In its response, the GOI asserts that
the steel and automobile industries did
not receive a “‘disproportionate’ share
of benefits associated with interest
contributions when the extent of
government investment in those
industries is compared to the extent of
investment in other industries.
However, in keeping with past practice,
we did net consider the level of -
investment in the individual industries
receiving benefits under Law 675/77.
Instead, we followed the analysis
outlined in Grain-Oriented Electrical
Steel and Final Affirmative
Countervailing Duty Determination:
Certain Steel Products from Brazil, 58
FR 37295, 37295 {July 9, 1993), of
comparing the share of benefits received
by the steel industry to the collective
share of benefits provided to other users
of the pr -

According to the information
provided by the GO, the two dominant
users of the interest contribution
program were (1) the Italian steel
industry which accounted for 33
percent of the benefits, and (2) the auto
industry which accounted for 34
percent of the benefits. Likewise, with
respect to the mortgage loans, the two
dominant users were the auto and steel
industries which received 45 percent
and 31 percent of the benefits,
respectively,

In light of the above evidence, we
preliminarily determine that the steel
industry was a dominant user of both
the interest contribution and the
mortgage loan programs under Law 675/
77 because the steel industry has been
a dominant user of these pro . (See
section 355.43(b)(2)(iii) of the Proposed
Regulations.) Therefore, we
preliminarily determine that benefits
received by Dalmine under these
programs are being provided to a
specific enterprise or industry er group
of enterprises or industries, On this
basis, we preliminarily find Law 675/77
finaneing to be countervailable.

Under the interest contribution
program, Italian commercial banks «
provided loans to industries designated
under Law 675/77. According to the
responses of the GOl and Dalmine, the
interest owed by the recipient
companies was partially offset by
interest contributions from the GOIL.
Dalmine received bank loans with
\:!;‘egst contributions under Law 675/77
which were outstanding in the POL

Because Dalmine knew that it would
receive the GOI interest contributions
over the life'of the loan when it

obtained the loans, we consider the
contributions to canstitute reductions in
the interest rates charged rather than
grants (see Certain Steel from ftaly at
37335).

Under the mortgage loan program, the
GOl provides long-term loans at
subsidized interest rates. Dalmine
received financing under this
which was outstanding in the POL

To determine whether these programs
conferred a benefit, we compared the
effective interest rate paid by Dalmine to
the benchmark interest rate, discussed
above. Based on this comparison, we
preliminarily determine that the
financing provided under these
programs is inconsistent with
commercial considerations, L.e., on
terms more favorable than the
benchmark i

To -cdmmmg benefit from these
programs, we used our standard long-
term loan methodology as described in
section 355.49(c){1) of the Proposed
Regulations. We then divided the
benefit allocated to the POI for each
program by Dalmine's total sales in
1993. On this basis, we determine the
net subsidy from these to be
0.47 percent ad valorem for all
manufacturers, producers, and exporters
in Italy of the subject merchandise.

With respect to retraining grants
provided to Daimine under Law 675/77,
it is the Department’s practice to treat
training benefits as recurring grants.
(See Certain Steel Gereral Issues
Appendix at 37226). Since the only
grant reported under this program was
received by Dalmine in 1986, any
benefit to Dalmine as a result of this
grant cannot be attributed to the POl
Therefore, we determine that retraining
benefits provided under Law 675/77
conferred no benefit to Dalmine during
the POL

B. Grants Under Law 193/84

According to the GOI, Articles 2, 3,
and 4 of Law 193/84 provide for
subsidies to close steel plants. As stated
in Art. 20 of Law N. 46 of 17/2/1982,
steel enterprises, including enterprises
producing seamless pipes, welded
pipes, conduits and welded pipes for
water and gas, are the recipients of these
subsidies. As benefits under this
program are limited to the steel
industry, we preliminary.determine that
Law 193/84 is de jure specific and,
therefore, countervailable. in this
investigation, information provided by
Dalmine indicates that the company
received grants under Law 193/84.

To calculate the benefit during the
POI, we used our standard grant
methodology (see section 355.49(b) of
the Proposed Regulations). We then

divided the benefits attributable to
Dalmine under Law 193/84 in the PO!
by Dalmine’s total sales. On this basts,
we determine the estimated net subsidy
to be 0.75 percent ed valorem for all
manufacturers, producers, and exporters
in Italy of the subject merchandise.

C. Exchange Rate Guarantee Program

This program, which was enacted by
Law 796/76, provides exchange rate
guarantees on foreign currency loans
from the European Coal and Steel
Community (“ECSC™) and The Council
of European Resettiement Fund
{“*CER”’). Under the program, repayment
amounts are calculated by reference to
the exchange rate in effect at the time
the loan is agreed upon. The program
sets a ceiling and 2 floor on repayment
to limit the effect on the berrower of
exchange rate changes over time. For
example, if the lire d i five
percent against the DM (the currency in
which the loan is taken ount), borrowers
would normally find that they would
have to repay five percent more {in lire
terms). However, under the Exchange
Rate Guarantee Program, the ceiling
would act to limit the increased
repayment amount to two percent.
There is also a floor in the program
which would apply if the lire
appreciated against the DM. The loor
would limit any windfall to the
barrower.

In Grain-Oriented Electrical Steel, the
Department found this program to be
not countervailable because of
incomplete information regarding the
specificity of the program. The
Department stated that, because the
determination was reached while
lacking certain important information,
the finding of non-countervailability
would not carry over to future
investigations,

In this investigation, information
provided by the GOI shows that the
steel industry received 25% of the
benefits under the program. Based on
this information, the Department
preliminarily determines that the steel
industry was a dominant user of
exchange rate guarantees under Law
796/76 and, thus, that benefits received
by Dalmine under this law are being
provided to a specific enterprise or
industry or group of enterprises or
industries. {Seesection 355.43(b}{(Z)ii1)
of the Proposed Reguiations.) Therefore
we preliminarily determine that the
exchange rate guarantees offered under
the program are countervailable to the
extent they are provided on terms
inconsistent with commercial
considerations.

Dalmine provided information that it
could have purchased an exchange rate
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guarantee from commercial sources.
However, Dalmine's information
pertained to 1993, not to the period
when the government-provided
guarantees were taken out. The GOI's
response indicates that commercial
exchange rate guarantees were not
available in 1986, the year in which the
loan and the guarantee were received.
Therefore, we preliminarily determine
the benefit to Dalmine to be the total
amount of GOI payments on these loans
made during the POI by the GOL
(Because the amount the government
will pay in any given year will not be
known until that year, benefits can only
be calculated on a year-by-year basis.)
We divided the GOI's payments in 1993
by Dalmine'’s 1993 total sales. On this
basis, we determine the estimated net
subsidy from this program to be 0.20
percent ad valorem for all
manufacturers, producers, and exporters
in Italy of the subject merchandise.

1L Programs Preliminarily Determined
to be Not Countervailable

A. 1988/89 Equity Infusion

In November 1989, Dalmine
completed an equity rights offering
which allowed existing shareholders to
purchase 7 new shares for every 10
shares they already owned. The new
shares were offered at a price of LIT 300
per share. At that time, ILVA owned
81.7 percent of Dalmine’s equity, with
the remaining 18.3 percent owned by
private investors. Pursuant to the rights
offering, ILVA subscribed to its full
allotment of the new shares. The
remainder of the new shares were
purchased by private shareholders. All
shares were purchased at LIT 300 per
share.

Petitioner argues that although
Dalmine's shares were nominally
publicly traded, the vast majority of
Dalmine shares were indirectly owned
by the GOI and, therefore, shares were
not purchased in adequate volume by
private investors to establish a valid
benchmark. Specifically, petitioner
contends that in 1991 ILVA owned 99.9
percent of Dalmine and, therefore,
Dalmine’s shares were in fact not
publicly traded. Consequently, because
essentially no private purchases were
being made, the market price at the time
of the equity infusion cannot serve as a
valid benchmark. Furthermore,
petitioner asserts that it is highly likely
that the remaining shares not purchased
by ILVA were purchased indirectly by
the GOI through other holding
companies.

In response to our questionnaire,
Dalmine provided a list of all
purchasers of shares in the 1989

offering. There is no evidence to
indicate that the shares not purchased
by ILVA were purchased by other
government controlled or owned
entities, as petitioner suggests.
Moreover, the extent of ILVA's
ownership in 1991-is not relevant to the
choice of a benchmark for the equity
investment in 1989.

We have preliminarily determined
that, because 18.3 percent of the equity
infusion was purchased by private
shareholders, the sale of these shares
provides the market-determined price
for Dalmine’s equity. Furthermore, in
accordance with section 355.44 (e)(1) of
the Department’s Proposed Regulations,
we preliminarily determine that the
equity infusion is not countervailable
because the market-determined price for
Dalmine’s shares is not less than the
price paid by ILVA for those shares.

B. European Social Fund (“ESF”) Grants

The ESF was established by the 1957
European Economic Community Treaty
to increase employment and help raise
worker living standards.

As described in Grain-Oriented
Electrical Steel, the ESF receives its
funds from the EC’s general budget
whose main revenue sources are
customs duties, agricultural levies,
value-added taxes collected by the
member states, and other member state
contributions.

The member states are responsible for
selecting the projects to be funded by
the EC. The EC then disburses the grants
to the member states which manage the
funds and implement the projects.
According to the EC, ESF grants are
available to (1) people over 25 who have
been unemployed for more than 12
months; (2) people under 25 who have
reached the minimum school-leaving
age and who are seeking a job; and (3)
certain workers in rural areas and
regions characterized by industrial
decline or lagging development.

The GOI has stated that the ESF grants
received by Italy have been used for
vocational training. Certain regions in
the South are also eligible for private
sector re-entry and retraining schemes.
Since 1990, the vocational training
grants have been available to
unemployed youths and long-term
unemployed adults all over Italy,
according to the GOI Before 1990,
however, the GOI gave preference to
certain regions in Italy.

In Grain-Oriented Electrical Steel, we
determined that this program was not
regionally specific and not otherwise
limited to a specific enterprise or
industry, or group of enterprises or
industries. Furthermore, we noted that
to the extent there is a regional

preference (i.e., southern Italy) in the
distribution of ESF benefits, it has not
resulted in a countervailable benefit to
the production of the subject
merchandise, which is produced in
northern Italy.

The GOI's response in this
investigation is consistent with the
information provided in Grain-Oriented
Electrical Steel. Therefore, we
preliminarily determine that this
program is not limited to a specific
enterprise or industry, or group of
enterprises or industries and, therefore,
is not countervailable.

C. ECSC Article 54 Loans

Under Article 54 of the 1951 ECSC
Treaty, the European Commission
provides loans directly to iron and steel
companies for modernization and the
purchase of new equipment. The loans
finance up to 50 percent of an
investment project. The remaining
financing needs must be met from other
sources. The Article 54 loan program is
financed by loans taken by the
Commission, which are then re-lent to
iron and steel companies in the member
states at a slightly higher interest rate
than that at which the Commission
obtained them.

Consistent with the Department’s
finding in Grain-Oriented Electrical
Steel, we preliminarily determine that
this program is limited to the iron and
steel industry. As a result, loans under
this program are specific.

Of the Article 54 loans Dalmine had
outstanding during the POI, some were
denominated in U.S. dollars and others
were in Dutch guilders (“NLG"). To
determine whether the loans were
provided on terms inconsistent with
commercial considerations, we used
benchmark interest rates for the
currencies in which the loans were
denominated. That is, for the U.S. dollar
loans we used the average interest rate
on long-term fixed-rate U.S. dollar loans
obtained in the United States, as
reported by the Federal Reserve. For the
NLG denominated loan, we used the
avérage long-term bond rate for private
borrowers in the Netherlands, as
reported by the Organization for
Economic Cooperation and
Development (“OECD").

Because the interest rates paid on
Dalmine’s Article 54 loans are higher
than the benchmark interest rates, the
Department preliminarily determines
that loans provided under this program
are not preferential and, therefore, not
countervailable.
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D. 1989 Provisional Payment in
Connection With 1989 Equity Infusion

In March 1989, ILVA made a payment
to Dalmine in anticipation of purchasing
new shares in Dalmine. The payment
was provisional in nature because EC
authorization of the capital increase was
necessary, and if authorization was not
granted, the money would have been
repaid to ILVA. The capital increase was
not finalized until November 1989, due
to delays in EC approval. At that time,
the payment became equity capital.

Consistent with the Department'’s
position in Final Affirmative
Countervailing Duty Determination:
Grain-Oriented Electrical Steel from
Italy (Grain-Oriented Electrical Steel),

59 FR 18357 (April 18, 1994), we
preliminarily determine that the funds
provided by ILVA to Dalmine are
countervailable.

During the period March-November
1989, Dalmine had use of the money
and paid no interest on it. Therefore, we
have treated the funds provided by
ILVA to Dalmine as an interest-free
short-term loan from March 1989 to
November 1989.

Because any benefit from this interest-
free loan would be allocable entirely to
1989, no benefit is attributable to the
POL

I1I. Programs Preliminarily Determined
to be Not Used

Based on the information provided in
the responses, wé preliminarily
determine that the following programs
were not used. This determination is
subject to verification.

1. Preferential IMI Export Financing
Under Law 227/77

2. Preferential Insurance Under Law
227177

3. Retraining Grants under Law 181/89

4. Benefits under ECSC Article 56

Verification

_In accordance with section 776(b) of
the Act, we will verify the information
submitted by respondents prior to
making our final determination.

Suspension of Liquidation

[n accordance with section 703(d) of
the Act, we are directing the U.S.
Customs Service to suspend liquidation
of all entries of seamless pipe from Italy,
which are entered or withdrawn from
warehouse, for consumption on or after
the date of the publication of this notice
in the Federal Register, and to require
a cash deposit or bond for such entries
of the merchandise in the amounts
indicated below. This suspension will
remain in effect until further notice.

Seamless Pipe

Country-Wide Ad Valorem Rate—1.42
percent

ITC Notification

In accordance with section 703(f) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all
nonprivileged and nonproprietary
information relating to this
investigation. We will allow the ITC
access to all privileged and business
proprietary information in our files,
provided the ITC confirms that it will
not disclose such information, either
publicly or under an administrative
protective order, without the written
consent of the Deputy Assistant
Secretary for Investigations, Import
Administration.

If our final determination is
affirmative, the ITC will make its final
determination within 45 days after the
Department makes its final
determination.

Public Comment

In accordance with 19 CFR 355.38, we
will hold a public hearing, if requested,
to afford interested parties an
opportunity to comment on this
preliminary determination. The hearing
will be held on January 18, 1995, at the
U.S. Department of Commerce, Room
3708, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230.
Individuals who wish to request a
hearing must submit a written request
within ten days of the publication of
this notice in the Federal Register to the
Assistant Secretary for Import
Administration, U.S. Department of
Commerce, room B099, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230. Parties should confirm by
telephone the time, date, and place of
the hearing 48 hours before the
scheduled time.

Requests should contain: (1) the
party’s name, address, and telephone
number; (2) the number of participants;
(3) the reason for attending; and (4) a list
of the issues to be discussed. In
addition, ten copies of the business
proprietary version and five copies of
the nonproprietary version of the case
briefs must be submitted to the
Assistant Secretary no later than January
9, 1995. Ten copies of the business
proprietary version and five copies of
the nonproprietary version of the
rebuttal briefs must be submitted to the
Assistant Secretary no later than January
16, 1995. An interested party may make
an affirmative presentation only on
arguments included in that party’s case
or rebuttal briefs. Written arguments

should be submitted in accordance with
section 355.38 of the Commerce
Department’s regulations and will be
considered if received within the time
limits specified above.

This determination is published
pursuant to section 703(f) of the Act (19
U.S.C. 1671b(f)).

Dated: November 18, 1994,
Susan G. Esserman,

Assistant Secretary for Import
Administration,

[FR Doc. 94-29239 Filed 11-25-94; 8:45 am|
BILLING CODE 3510-DS-P -

Environmental Technologies Trade
Advisory Committee (ETTAC); Meeting

ACTION: Notice of Open Meeting.

SUMMARY: Pending availability of the
Environmental Technologies Trade
Advisory Committee (ETTAC) members,
ETTAC will hold its inaugural meeting
to outline the function and agenda of
the committee as well as discuss future
projects and current issues which
influence U.S. Environmental
Technologies Trade policy.

DATES: Wednesday, December 14, 1994,
9:00 am-12:00 pm.
ADDRESSES: If held, the meeting will be

held at the Grand Hyatt Hotel, 1000 H
Street, N.W., Washington, D.C.

PUBLIC PARTICIPATION: If held, the
meeting will be open to the public.
Seating is limited and will be on a first
come, first serve basis.

FOR FURTHER INFORMATION CONTACT:
Anne Alonzo, Office of Environmental
Technologies Exports, Room 4324, U.S.
Department of Commerce, Washington,
D.C. (202) 482-5225.

Dated: November 21, 1994.
Anne L. Alonzo,

Deputy Assistant Secretary for Environmental
Technologies Exports.

[FR Doc. 94-29160 Filed 11-25-94; 8:45 am)
BILLING CODE 3510-DR-P

National Oceanic and Atmospheric
Administration

Modernization Transition Committee

ACTION: Notice of Public Meeting.

TIME AND DATE: December 14-15, 1994
from 8:00 a.m. to 4:00 p.m. and 8:00
a.m. to 3:30 p.m. respectively.

PLACE: This meeting will take place at
the Holiday Inn Crowne Plaza, 1750
Rockville Pike, Rockville, Maryland
20852,
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The meeting will be open to the
public. The last 60 minutes of the
second day will be set aside for oral
comments or questions from the public.
Approximately 50 seats will be available
on a first-come first-served basis for the
public.

Matters To Be Considered

This meeting will cover: Consultation
on the FY1996 National Implementation
Plan (FY1996 NIP) and an update on the
NOAA/Cramer Agreement. Briefings
will be presented on the: NRC NEXRAD
Coverage Study; Automation/ASOS
update; AWIPS update; Modernization
Budget Outlook; and Certification
Outlook.

CONTACT PERSON FOR MORE INFORMATION:
Mr. Nicholas Scheller, National Weather
Service, Modernization Staff, 1325 East-
West Highway, SSMC2, Silver Spring,
Maryland 20910. Telephone: {301) 713—
0454.

Nicholas R. Scheller,

Manager, Transition Implementation Group.
[FR Doc. 94-29200 Filed 11-25-94; 8:45 am|
BILUNG CODE 3510-42-M

{1.D. 111494D]

Marine Mammails

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of final action on
application (P572) and inclusion in
General Authorization (GA No. 1).

SUMMARY: Notice is hereby given that
Florida Institute of Technology, 150
West University Boulevard, Melbourne,
FL 32905 (Principal Investigator: Dr.
John G. Morris), is included under the
General Authorization to take Atlantic
bottlenose dolphins (Tursiops
truncatus) for purposes of scientific
research.

ADDRESSES: The documentation is
available for review upon written
request or by appointment, in the
following offices:

Chief, Permits Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Room 13130, Silver
Spring, MD 20910 (301/713-2289);

Southeast Region, NMFS, 9721
Executive Center Drive, St. Petersburg,
FL 33702-2432 (813/893-3141).
SUPPLEMENTARY INFORMATION: On
September 26, 1994, notice was
published in the Federal Register (59
'R 49062) that a request for a scientific
risearch permit to harass Atlantic

bottlenose dolphins during photo-
identification and observational
activities had been submitted by the
above-named organization.

NMES published an Interim Final
Rule (50 CFR parts 215 and 216, General
Authorization for Scientific Research,
59 FR 50372, October 3, 1994,
establishing a General Authorization for
scientific research activities that involve
only Level B harassment of marine
mammals. Level B harassment is
defined as “any act of pursuit, torment,
or annoyance which has the potential to
disturb a marine mammal or marine
mammal stock in the wild by causing
disruption of behavioral patterns,
including, but not limited to migration,
breathing, nursing, breeding, feeding, or
sheltering but which does not have the
potential to injure a marine mammal or
marine mammal stock in the wild.”
Research activities that are likely to
involve only Level B harassment are
identified as photo-identification,
behavioral observations, and vessel and
aerial surveys. NMFS has confirmed
that the General Authorization applies
to the proposed scientific research as
described in the application.

Dated: November 21, 1994.

P. A. Montanio,

Acting Deputy Director, Office of Protected
Resources, National Marine Fisheries Service.
[FR Doc. 94-29182 Filed 11-25-94; 8:45 am)

BILLING CODE 3510-22-F

National Technical information Service

Prospective Grant of Exclusive Patent
License 3

This is notice in accordance with 35
U.S.C. 209(c)(1) and 37 CFR
404.7(a)(1)(i) that the National
Technical Information Service (NTIS),
U.S. Department of Commerce, is
contemplating the grant of an exclusive
license in the United States of America
to practice the inventions embodied in
the following series of U.S. Patents:
4,127,528, 4,127,518, 4,127,535,
4,127,534,4,127,531, 4,127,532,
4,127,533, 4,139,504, 4,127,541,
4,127,523, 4,127,524, 4,127,525,
4,127,526, 4,127 527, 4,127,519,
4,127,520, 4,127,529, 4,127,530,
4,127,517, 4,127 536, 4,127,537,
4,127,538, 4,127,539, 4,127,540,
4,127,521, 4,127,522, 4,180,501,
4,213,968, and 4,312,857, to Trans-
Neuro, Inc., having a place of business
in Wilmette, [llinois. The patent rights
in these inventions have been assigned
to the United States of America.

The prospective exclusive license will
be royalty-bearing and will comply with

the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. While the
primary purpose of this notice is to
announce NTIS’ intent to grant an
exclusive license to practice the noted
patents, it also serves to publish said
patents’ availability for licensing in
accordance with law. The prospective
exclusive license may be granted unless,
within 90 days from the date of this
published notice, NTIS receives written
evidence and argument which
establishes that the grant of the license
would not be consistent with the
requirements of 35 U.S.C. 209 and 37
CFR 404.7.

The series of related inventions
expressed in the patents cited above
describe various peptides, endorphins
and enkephalins believed to be
beneficial in the therapeutic treatment
of a range of conditions believed to be
caused by defective brain mechanisms,
including various forms of mental
illness.

Copies of the instant patents are
available from the Commissioner of
Patents and Trademarks, Box 9,
Washington, DC at a cost of $3.00 each

Any inquiries and comments relating
to the contemplated license must be
submitted to Neil L. Mark, Office of
Federal Patent Licensing, NTIS, Box
1423, Springfield, Virginia 22151.
Properly filed competing license
applications received by the NTIS in
response to this notice will be
considered as objections to the grant of
the contemplated license.

Douglas J. Campicn,

Director, Office of Federal Patent Licensing
[FR Doc. 94-29133 Filed 11-25-94; 8:45 am)
BILLING CODE 3510-04-M

Prospective Grant of Exclusive Patent
License

This is notice in accordance with 35
U.S.C. 209(c)(1) and 37 CFR
404.7(a)(1)(i) that the National
Technical Information Service (NTIS).
U.S. Department of Commerce, is
contemplating the grant of an exclusive
license in Canada and Australia to
practice the invention embodied in
Patent Nos. 1,311,527 (Canada) and
618088 {Australia), titled
“Electromagnetic Fire Warning System
for Underground Mines,” to VLF
Magnetic Systems, Inc., having a place
of business in Ontario, Canada. The
patent rights in this invention have been
assigned to the United States of
America.

The prospective exclusive license will
be royalty-bearing and will comply with
the terms and conditions of 35 U.S C.
209 and 37 CFR 404.7. While the
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primary purpose of this notice is to
announce NTIS' intent to grant an
exclusive license to practice the noted
foreign patents, it also serves to publish
said patents’ availability for licensing in
accordance with law. The availability of
the invention for licensing was
published as U.S. patent application,
S.N. 7-201, 235, in the Federal Register
of September 22, 1988 (Vol. 53, No. 184,
p. 36875). The prospective exclusive
license may be granted unless, within

90 days from the date of this published
notice, NTIS receives written evidence
and argument which establishes that the
grant of the license would not be
consistent with the requirements of 35
U.S.C. 209 and 37 CFR 404.7.

The present invention describes an
electromagnetic warning system for
miners working in underground mines
wherein the warning system comprises:
a transmitter unit for transmitting an
ultra-low frequency signal through the
strata that define the mine openings; an
ultra-low frequency receiver unit
equipped with a high permeability
ferrite core antenna which is tuned to
the frequency of the transmitter unit for
producing a warning signal to the
miners within an underground mine.

Information concerning the above-
identified invention may be obtained
from the NTIS at the address below.

Any inquiries and comments relating
to the contemplated license must be
submitted to Neil L. Mark, Office of
Federal Patent Licensing, NTIS, Box
1423, Springfield, Virginia 22151.
Properly field competing license
applications received by the NTIS in
response to this notice will be
considered as objections to the grant of
the contemplated license.

Douglas J. Campion,

Director, Office of Federal Patent Licensing.
[FR Doc. 94-29132 Filed 11-25-94; 8:45 am]
BILLING CODE 3510-04-M

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Additions to
Procurement List.

SUMMARY: The Committee has received a
proposal to add to the Procurement List
commodities to be furnished by
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

COMMENTS MUST BE RECEIVED ON OR

BEFORE: December 28, 1994.

ADDRESSES: Committee for Purchase

From People Who Are Blind or Severely

Disabled, Crystal Square 3, Suite 403,

1735 Jefferson Davis Highway,

Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:

Beverly Milkman (703) 603-7740.

SUPPLEMENTARY INFORMATION: This

notice is published pursuant to 41

U.S.C. 47(a) (2) and 41 CFR 51-2-3. Its

purpose is to provide interested persons

an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed addition, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the commodities listed below
from nonprofit agencies employing
persons who are blind or have other
severe disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities to the Government.

2. The action will result in
authorizing small entities to furnish the
commodities to the Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O'Day Act (41 U.S.C. 46—48¢) in
connection with the commodities
proposed for addition to the
Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following commodities have been
proposed for addition to Procurement
List for production by the nonprofit
agency listed:

Coveralls, Disposable
8415-01-092-7529
8415-01-092-7530
8415-01-092-7531
8415~01-092-7532
8415-01-092-7533

(Additional 25% of the Government's

requirement)

NPA: Tradewinds Rehabilitation Center,

Gary, Indiana

Beverly L. Milkman,

Executive Director.

[FR Doc. 94-29205 Filed 11-25-94; 8:45 am}

BILLING CODE 6820-33-M

Procurement List Addition

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Addition to the Procurement
List.

SUMMARY: This action adds to the
Procurement List a service to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.

EFFECTIVE DATE: December 28, 1994.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.

SUPPLEMENTARY INFORMATION: On August
19, 1994, the Committee for Purchase
From People Who Are Blind or Severely
Disabled published notice (59 F.R.
42820) of proposed addition to the
Procurement List. Comments were
received from the current contractor for
the janitorial service, four other
disadvantaged businesses in Utah, the
Utah office of the Small Business
Administration (SBA), and a legal
defense fund representing
disadvantaged businesses. All the
commenters opposed the proposal to
add the service to the Procurement List.

The current contractor indicated that
its contract for the service represented a
sizeable part of its sales for the last
quarter, and noted that not being
allowed to perform the remaining
option year of its contract could affect
its survival. The contractor cited its
quality performance on the contract, as
evidenced by an award it had received.
The legal defense fund seconded the
contractor's comments.

The four other Utah disadvantaged
businesses noted that the service had
long been in the Federal disadvantaged
business (8(a)) program. Its removal
from the program, along with closures of
two other military bases in Utah, would,
they claimed, eliminate about a fifth of
the 8(a) contracting business in Utah,
requiring disadvantaged businesses to
go outside of the State to do Federal
work in the program. Accordingly, they
indicated that addition of this contract
to the Procurement List would
negatively impact them.

The SBA district office also indicated
that this service has been in the 8(a)
program for many years. The office
indicated that the service is a
substantial part of the program in Utah,
representing at least ten percent of
program dollars and nearly fifty percent
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of program dollars in janitorial services.
The office also seconded the current
contractor's comments concerning its
option and its performance on the
contract.

Additions to the Procurement List do
not affect contracts in being before the
effective date of the addition, or options
exercised under those contracts. The
decision to exercise an option is solely
at the discretion of the Government
contracting activity. Consequently, if an
option is not exercised, any resulting
impact on a contractor is because of the
contracting activity’s decision and not
the Committee's action in adding an .
item to the Procurement List. In this
particular case, the option in question
has already been exercised, so the
contractor will retain the work for the
coming year.

A comparison of the comments by the
SBA district office and the four Utah
businesses with information available
from Hill Air Force Base contracting
staff indicates that the commenters have
exaggerated the impact on the 8(a)
program of adding this service to the
Procurement List, Based on FY 1994
data, this contract represents only six
percent of all 8(a) contracts at Hill Air
Force Base. Since there are other 8{a)
contracts in Utah, such as a General
Services Administration contract for
janitorial services at the Federal
building in Salt Lake City, this contract
clearly represents an extremely small
percentage of all the 8(a) contracts in
Utah.

With respect to 8(a) janitorial
contracts in Utah, the Committee
recognizes that there are a limited
number of opportunities to clean
Federal facilities. However, it also
knows that many 8(a) janitorial
contracts are competed among 8(a)
contractors on a regional or national
basis. Consequently, the Federal
business opportunities for 8(a) janitorial
firms in Utah are not limited to
contracts for facilities within Utah.
Moreover, adding this service to the
Procurement List is not taking business
away from the current contractor or the
other 8{a) contractors which
commented, but only removing the
opportunity for 8(a) firms other than the
current contractor to obtain the work in
the future.

Taking into account all these tactors,
the Committee does not believe that
addition of this service to the
Procurement List will have a severe
impact on the 8(a) program and its Utah
contractors. The Committee’s action will
also create a very large number of jobs
for people with severe disabilities, well
Lieyond the average for a Procurement
List addition.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the service, fair market price, and
impact of the addition on the current or
most recent contractors, the Committee
has determined that the service listed
below are suitable for procurement by
the Federal Government under 41 U.S.C.
46-48c and 41 CFR 51-2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
service to the Government. /

2. The action does not appear to have
a severe economic impact on current
contractors for the service,

3. The action will result in
authorizing small entities to furnish the
service to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46 - 48c) in
connection with the service proposed
for addition to the Procurement List.

Accordingly, the following service is
hereby added to the Procurement List:
Janitorial/Custodial (Remaining
buildings not on Procurement List) Hill
Air Force Base, Utah.

This action does not affect current
contracts awarded prior to the effective
date of this addition or options
exercised under those contracts.

Beverly L. Milkman,

Executive Director.

|FR Doc. 94-29203 Filed 11-25-94; 8:45 am)}
BILLING CODE 6820-33-

Procurement List Proposed Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled. }

ACTION: Proposed Additions to
Procurement List.

SUMMARY: The Committee has received
proposals to add to the Procurement List
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: December 28, 1994.

ADDRESS: Committee for Purchase From
People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3461.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2-3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed additions, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procufe the services listed below from
nonprofit agencies employing persens
who are blind or have other severe
disabilities.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The maijor factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
services to the Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the services.

3. The action will result in
authorizing small entities to furnish the
services to the Government,

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner--
O'Day Act (41 U.S.C. 46-48¢) in
connection with the services proposed
for addition to the Procurement List.

Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following services have been
proposed for addition to Procurement
List for production by the nonprofit
agencies listed:

Janitorial/Custodial, Navy Post Graduate
School, Weather Forecast Office,
Building 712, 21 Grace Hopper
Avenue, Monterey, California

NPA: Hope Rehabilitation Services,
Santa Clara, California

Janitorial/Grounds Maintenance, Naval
Industrial Reserve Ordnance Plant.
Rochester, New York

NPA: Rochester Rehabilitation Center.
Rochester, New York

Beverly L. Milkman,

Executive Director.

[FR Doc. 94-29204 Filed 11-25-94; 8:45 ami

BILLING CODE 6820-33-P
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Procurement List Additions

AGENMCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions tothe Procurement
List.

SUMMARY: This actionadds to the
Procurement List services to be
furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities.
EFFECTIVE DATE: December 28, 1994.

ADDRESS: Committee for Purchase From
People Who Are Blind or Severely
Disabled, Crystal Square 3, Suite 403,
1735 Jefferson Davis Highway,
Arlington, Virginia 22202-3361.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 803-7740.
SUPPLEMENTARY INFORMATION: On june
24, August 26 and September 2, 1994,
the Committee for Purchase From
People Who Are Blind or Severely
Disabled published natices (59 FR
32686, 42133 and 45667) of proposed
additions to the Procurement List.

After consideration of the material
presented 1o it concerning capability of
qualified nonprofit agencies to provide
the services, fair market price, and
impact of the additions on the current
or most recent contractors, the
Committee has determined that the
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 46—48c and 41 CFR 51—
24.

[ certify that the following action will
not have a significant impactona
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not resultin any
additional reporting, 1 ing or
other.compliance requirements for small
entities other than the small
organizations that will furnish the
services to the Government.

2. The action does not appear to have
a severe economic impact on current
contractors for the services.

3.The action will result in
authorizing small entities to furnish the
services to the Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O'Day Act (31 U.S.C. 46 248c) in
connection with the services proposed
for addition 1o the Procurement List.

Accordingly, the following services
ii‘re hereby added to the Procurement

ist:
Administrative Services, Waterways

Experiment Station, Vicksburg,

Mississippi

Janitorial/Custodial, North Island Naval
Air Station Commissary, San Diego,
Califoernia

Janitorial/Custodial, Naval Air Warfare
Center, Aircraft Division, 6000 E. 21st
Street, Indianapolis, Indiana
This action does not affect current

contracts awarded prior to the effective

date-of this addition or options
exercised under these contracts.

Bevesly L. Milkman,

Executive Direcior.

[FR Doc. 9320206 Filed 11-25-94; 8:45 am]

BILLING CODE $820-33-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Final P matic Environmental
Impact Statement (FPEIS) for the
Ballistic Missile Defense {BMD)
Program

AGENCY: Ballistic Missile Defense
Organization (BMDO).

ACTION: Notice of availability.

SUMAMRY: The BMDO has finished and
is now making available the Ballistic
Missile Defense {(BMD) Final
Programmatic Environmental Impact
Statement (FPEIS). The purpose of the
BMI Program is to develop the
capabilities to protect both the United
States, and those areas of vital interest
to the United States {e.g., U S. troops,
allies, and friends) from ballistic missile
attack. The BMD FPEIS analyzes the
potential enviranmental impacts
associated with the Preferred Action
and three altenatives.

The BMD Program consists of two
segments, Theater Missile Defense
(TMDj and National Missile Defense
(NMD). TMD, though part of the BMD
Program, has independent utility and is
evaluated in its own PEIS. Under all
alternatives in the BMD FPEIS, the
acquisition of TMD system capabilities
will continue as described in the TMD
Record of Decision published in the
Federal Register on August 11, 1994.
Additional details about the TMD
program may be found in the Final
Theater Missile Defense Programmatic
Life-Cycle Envircnmental
Statement prepared by the U.S. Aomy
Space and Strategic Defense Command.

The Preferred Action in the BMD
FPEIS is to continue a focused approach
to long-lead time technology
development in the form of the NMD
Technology Readiness Program. The
Preferred Action is also the No Action
Alternative as it is a continuation of
current BMDQ policy. The NMD
Technology Readiness Program involves

the development of existing and new
technologies and test systems for
ground- and space-based elements
(excluding Space-Based interceptors).
Research is to be focused to ensure the
capability to deploy a limited NMD
system in the next decade. Basic
technology efforts will continue to
infuse new advances as the program
proceeds. Contingency planning and
options development will also continue
to be conducted to meet unexpected
threats. 3

The FPEIS also analyzes three System
Acquisition Alternatives for the
continued research and development of
a BMD system capability by the
Department of Defense (DoD). The
environmental impacts of later life-cycle
phases beyond research, development,
and testing for these alternatives are
discussed in the FPEIS to enhance
future decision-making on whether and
how the DoD could proceed with a BMD
system. Alternatives to the Preferred
Action analyzed in the FPEIS include:

» Ground-and Space-Based Sensors
and Ground and Space-Based
Interceptors System Acquisition
Alternative. Under this alternative,
BMDO would proceed with research,
development, and testing activities
similar to the Preferred Action but at a
more intense level of effort. This
alternative would also allow for the
acquisition of a Ground-and Space-
Based NMD system to proceed te the
development of a system capability.

» All Ground-Based System
Acquisition Alternative. Under this
alternative, BMDO would also proceed
with research, development, and testing
activities similer to the Preferred Action
but at a more intense level of effort. This
alternative would allow for the
acquisition of an All Ground-Based
NMD system to proceed to the
developm:mt of a system capability.

¢ Ground-and Space-Based Sensors
and Ground-Based Interceptors System
Acquisition Alternative. Under this
alternative, BMIBQ would proceed with
research, development, and testing
activities similar to the Proposed Action
but at 2 more intense level of effort. This
alternative would allow for the
acquisition of a Ground-and Space-
Based NMD system {without Space-
Based Interceptors) to proceed to the
development of a system capability.

A Record of Decision on the BMD
PEIS’ alternatives will be made available
no earlier than 30 days after this Notice
of Availability {of the FPEIS) is
published in the Federal Register.

LEAD AGENCY: Ballistic Missile Defense
Organization.
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COOPERATING AGENCIES: Department of
Energy, National Aeronautical and
Space Administration, U.S. Air Force,
U.S. Army, U.S. Navy.
FOR FURTHER INFORMATION CONTACT:
Major Thomas LaRock, OATSD/PA,
Pentagon, Washington, DC 20301-7100,
(703) 697-5131.

Dated: November 21, 1994,
Patricia L. Toppings,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 94-29145 Filed 11-25-94; 8:45 am]
BILLING CODE 5000-04-M

Department of the Air Force

Notice of Availability Record of
Decision (ROD); KC-135 Combat Crew
~ Training School (CCTS) Relocation

The Air Force has prepared a
classified environmental impact
statement (EIS) assessing the potential
cumulative environmental effects of a
Defense Base Closure and Realignment
Commission (Commission) 1993
recommendation to relocate specified
KC~135 CCTS units to Altus AFB, OK.
The EIS also analyzed classified C-17
actions that will take place at Altus.
Consideration of cumulative impacts,
when associated with the Commission
recommendations, required portions of
the EIS to be classified. A ROD was
prepared in compliance with the
National Environmental Policy Act of
1969 (NEPA) and summarizes the
decision of the Air Force on the
proposals.

Commission actions in 1991
recommended the closure of Castle AFB
and the relocation to Fairchild AFB,
Washington, of the 398 OG, which is the
Air Force’s KC-135 CCTS. In 1993,
Commission recommendations
redirected the relocation of the 398 OG
from Fairchild AFB to Altus AFB.

The President accepted, and the
Congress did net reject, the
recommendations of the Commission;
therefore Public Law 101-510 requires
the Secretary of Defense, as a matter of
law, to implement the realignment. The
movement of the specified units to
Altus AFB is by law, a final decision,
therefore, no other beddown alternative
locations were assessed. ;

The CCTS conducts formal flying
training in the KC-135 aircraft for
pilots, navigators, and boom operators.
The CCTS also provides instructor
training in each of these aircrew
positions. Locating the CCTS at Altus
AFB will increase the number of KC-
135s at the base by two for a total of 24
primary assigned aircraft (PAA). The Air
Mobility Command'’s 457 OG, an Altus

Tenant that currently operates KC-135
aircraft, will inactivate before the CCTS
starts training.

Tulsa, Clinton-Sherman, and Will
Rogers World (Oklahoma City) Airports,
all in Oklahoma, as well as the Midland
International Airport, Texas, may be
used as auxiliary training airfields for
some CCTS flying training missions.

Requests for copies of the ROD or
other information regarding this action
should be directed to: Mr. Jack C. Bush,
Headquarters Air Force, Environmental
Planning Division, 1260 Air Force
Pentagon, Washington, DC 20330-1260,
{703) 695-1236.

List of Subjects

Environmental Protection,
Environmental Impact Statement, US
Air Force, Altus AFB, Realignment,
Defense Base Closure and Realignment
Commission.

Patsy J. Conner,

Air Force Federal Register Liaison Officer.
[FR Doc. 94-29134 Filed 11-25-94; 8:45 am]
BILLING CODE 3910-01-P

Office of the Secretary

Defense Partnership Council Meeting

AGENCY: Department of Defense.
ACTION: Notice of meeting.

SUMMARY: The Department of Defense
(DoD) announces the first meeting of the
Defense Partnership Council. Notice of
this meeting is required under the
Federal Advisory Committee Act. This
meeting is open to the public. The
topics to be discussed are procedures
and operations of the Council, and ways
of promoting partnership.

DATES: The meeting is to be held
Monday, December 12, 1994 in room
5C1042 the Pentagon from 10:00 a.m.
until 12 noon. Comments should be
received by December 6, in order to be
considered at the December 12 meeting.
ADDRESSES: We invite interested
persons and organizations to submit
written comments or recommendations.
Mail or deliver your comments or
recommendations to Mr. Kenneth
Oprisko at the address shown below.
Seating is limited and available on a
first-come, first-served basis.
Individuals wishing to attend who do
not possess an appropriate Pentagon
building pass should call the below
listed telephone number to obtain
instructions for entry into the Pentagon.
Handicapped individuals wishing to
attend should also call the below listed
telephone number to obtain appropriate
accommodations.

FOR FURTHER INFORMATION CONTACT:

-~

Mr. Kenneth Oprisko, Chief, Labor
Relations Branch, Field Advisory
Services Division, Defense Civilian
Personnel Management Service, 2461
Eisenhower Ave., Hoffman Building #1,
Suite 152, Alexandria, VA 22331-0900,
(703) 325-1380.

Dated: November 21, 1994.
Patricia L. Toppings,
Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 94-29146 Filed 11-25-94; 8:45 am|
BILLING CODE 5000-04-M

Department of the Army

Intent To Prepare a Draft
Environmental Impact Statement
(DEIS) for the Coast of Florida Erosion
and Storm Effects Study in Palm
Beach, Broward, and Dade Counties,
Florida

AGENCY: U.S. Army Corps of Engineers,
DOD.

ACTION: Notice of intent.

SUMMARY: The Jacksonville District, U.S.
Army Corps of Engineers intends to
prepare a Draft Environmental Impact
Statement for Region III of the Coast of
Florida Erosion and Storm Effects
Study. The study is a cooperative effort
between the Corps of Engineers and the
Florida Department of Environmental
Protection, the study sponsor, to
investigate coastal processes on a
regional basis to recommend
modifications for existing shore
protection and navigation projects.

ADDRESSES: U.S. Army Corps of
Engineers, Jacksonsville District,
Environmental Branch, Planning
Division, P.O, Box 4970, Jacksonville,
Florida 32232-0019.

FOR FURTHER INFORMATION CONTACT:
Mr. Michael Dupes, (904) 232-1689.

SUPPLEMENTARY INFORMATION: 1. The
Coast of Florida Erosion and Storm
Effects Study was authorized on 16 July
1984, by Section 104 of the 1985
Appropriations Act (Public Law 8-
360). The study area includes most of
the Atlantic and Gulf coast of Florida
and has been divided into five coastal
regions. The region currently being
studied, and is the focus of the DEIS, is
Region I1I which consists of 92 miles of
Atlantic Ocean coastline within Palm
beach, Broward, and Dade counties.
Several alternatives are being
considered in the study and will be
addressed in the DEIS. These include

a. Continued renourishment of
existing projects,

b: Design modifications to existing
projects where needed,
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c. Sand bypassing at inlets using sand
rransfer plants and/or conventional
dredging;

d. Nearshore placement of suitable
maintenance dredged material to feed
adjacent beaches,

5. Use of suitable maintenance
dredged material as beach fill,

6. Construction of groins and/or
offshore breakwaters,

7. Dune construction,

8. Construction of sand traps at inlets
to aid in sand bypassing,

9. Sand tightening existing jetties
where the need has been identified.
Sources of sand that have been
identified include offshore borrow
areas, upland sand sources, suitable
material from maintenance dredging
and the possible use of Bahamian
aragonite.

2. Scoping: The scoping process will
involve Federal, State, county and
municipal agencies, and other interested
persons and organizations. A scoping
letter (November 8, 1992) has been sent.
to interested Federal, State, county and
municipal agencies requesting their
comments and concerns. Any persons
and erganizations wishing to participate
in the scoping process should contact
the U.S. Army Corps of Engineers at the
above address. Significant issues that
ere anticipated include concern for
offshore hard bottom communities,
fisheries, water quality, sea turtles and
cultural resources.

3. Coordination with the U.S. Fish
and Wildlife Service and the National
Marine Fisheries Service will be
accomplished in compliance with
section 7 of the Endangered Species Act.
Coordination required by applicable
Federal and State laws and policies will
be conducted. Singe the project will
require the discharge of material into
waters of the United States, the
discharge will comply with the
provisions of section 404 of the Clean
Water Act as amended.

4. DEIS Preparation: It is estimated
that the DEIS will be available to the
public during May of 1995.

Kenneth L. Denton,

\rmy Federal Register Liaison Officer.

('R Doc, 94-29135 Filed 11-25-94; 8:45 am)
BILLING CODE 3710-AJ-M

Availability for Exclusive, Partially
Exclusive, or Nonexclusive Licensing
of a U.S. Patent Concerning a Shaping
Apparatus for an Explosive Charge

AGENCY: U.S. Army Engineer Waterways
txperiment Station, DOD.

ACTION: Notice of availability.

SUMMARY: In accordance with 37 CFR
404.7(a)(1)(i), announcement is made of
the availability of U.S. Patent 5,323,681
for licensing. This patent has been
assigned to the United Statessof America
as represented by the Secretary of the
Army, Washington, D.C.

ADDRESSES: U.S. Army Corps of
Engineers, Waterways Experiment
Station, ATTN: CEWES-CT-C,
Vicksburg, MS 39180-6199,

FOR FURTHER INFORMATION CONTACT:
Mr. Jack A. Little, {601) 634—-3175.

SUPPLEMENTARY INFORMATION: The
invention provides a shaping apparatus
for an explosive charge to be used with
an Explosively Formed Penetrator (EFP).
The shaping apparatus comprises a
nonmetal mold in the form of a frustrum
of a cone with a latch and hinge
attached thereto. The mold is hand
packed with a plastic bonded explosive
to form an explosive charge. Current
EFPs are limited in performance due to
poer projectile farmation partially
caused by nonuniform application of
the explosive into the rear portion of the
EFP. This invention discloses a design
of an explosive shaping apparatus
which provides uniform application of
the explosive on to the EFP, resulting in
improved EFP slug formation and flight
characteristics. The EFP standoff range
is increased by as much as 400%.
Standoff munitions, like the EFP, have
wide potential application for military
use, including demolition of bridges and
bunkers and off-road mine use.
Additionally, the EFP could be used by
the mining industry to clear rock jams.

Under the authority of section 11{a)(2)
of the Federal Technology Transfer Act
of 1986 (Pub. L. 99-502) and section 207
of title 35, U.S. Code, the Department of
the Army, Corps of Engineers,
Waterways Experiment Station wishes
to license the above United States Patent
in an exclusive, partially exclusive, or
non-exclusive manner to any party
interested in using the technology
described in the above mentioned
patent. Any interested party is requested
to submit a proposal for an exclusive,
partially exclusive, or non-exclusive
license. The proposals for using this
technology will be evaluated using the
following criteria: technical capability,
size of business, and developmental
plan.

Kenneth L. Denton,
Army Federal Register Liaisor Officer.
[FR Doc. 94-29136 Filed 11-25-94¢; 8:45 am]

BILUING CODE 3T10-PU-M

DEPARTMENT OF ENERGY

Advisory Commitiee on Human
Radiation Experiments

AGENCY: U.S. Department of Energy.
ACTION: Notice of open meeting.

SUMMARY: Under the provisions of the
Federal Advisory Committee Act (Pub.
L. No. 92-463, 86 Stat. 770), notice is
hereby given of the following meeting:

DATE AND TIME: December 15, 1994, 9:00
a.m.—5:00 p.m.; December 16, 1994, 8:00
a.m.-5:00 p.m.

PLACE: Omni Shoreham Hotel, 2500
Calvert Street, N.W., Washington, D.C.
FOR FURTHER INFORMATION CONTACT:
Steve Klaidman, Advisory Committee
on Human Radiation Experiments, 1726
M Street, NW., Suite 600, Washington,
DC20036. Telephone: (202) 254-9795
Fax: (202) 253-9828.

SUPPLEMENTARY INFORMATION: Purpose of
the Committee: The Advisory
Committee on Human Radiation
Experiments was established by the
President, Executive Order No. 12891,
January 15, 1894, to provide advice and
recommendations on the ethical and
scientific standards applicable to human
radiation experiments carried out or
sponsored by the United States
Government. The Advisory Committee
on Human Radiation Experiments
reports to the Human Radiation
Interagency Working Group, the
members of which include the Secretary
of Energy, the Secretary of Defense, the
Secretary of Health and Human
Services, the Secretary of Veterans
Affairs, the Attorney General, the
Administrator of the National
Aeronautics and Space Administration,
the Director of Central Intelligence, and
the Director of the Office of
Management and Budget.

Tentative Agenda

Thursday, December 15, 1994

9:00 a.m.—Call to Order.and Opening
Remarks.

9:10 a.m.—Discussion, Committee Strategy
and Direction.

12:15 p.m.—Lunch,

1:30 p.m.—Discussion, Committee Strategy
and Direction (continued).

5:00 p.m.—Meeting Adjourned.

Friday, December 16, 1994

8:00 amn—Opening Remarks.
8:10 a.m.—Discussion, Commitice Strategy
and Direction.
10:15 a.m—Public Comment (5 minute rule).
12:00 p.m.—Lunch.
1:15 p.m.—Discussion. Committee Strategy
and Direction {continue).
5:00 p.m.~Meeting Adjourned.
A final agenda will be available at the
meeting.




60786

Federal Register / Vol. 59, No. 227 / Monday, November 28, 1994 / Notices

Public Participation: The meeting is
open to the public. The chairperson is
empowered to conduct the meeting in a
fashion that will facilitate the orderly
conduct of business. Any member of the
public who wishes to file a written
statement with the Advisory Committee
will be permitted to do so, either before
or after the meeting. Members of the
public who wish to make a five-minute
oral statement should contact Kristin
Crotty of the Advisory Committee at the
address or telephone number listed
above. Requests must be received at
least five business days prior to the
meeting and reasonable provisions will
be made to include the presentation on
the agenda.

Transcript: Available for public
review and copying at the office of the
Advisory Committee at the address
listed above between 9 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

Dated: November 22, 1994.

Rachel Murphy Samuel,

Acting Deputy Advisory Committee
Management Officer.

[FR Doc. 94-29199 Filed 11-25-94: 8:45 am]
BILLING CODE 8450-01-M

DOE Response to Recommendation
94-3, Rocky Flats Seismic and
Systems Safety, of the Defense
Nuclear Facilities Safety Board

AGENCY: Department of Energy.
ACTION: Notice.

SUMMARY: Section 315(b) of the Atomic
Energy Act of 1954, as amended, 42
U.S.C. 2286d(b) requires the Department
of Energy to publish its response to
Defense Nuclear Facilities Safety Board
recommendations for notice and public
comment. The Defense Nuclear
Facilities Safety Board published
Recommendation 94-3, concerning
Rocky Flats Seismic and Systems Safety,
in the Federal Register on October 4,
1994 (59 FR 50581).

DATES: Comments, data, views, or
arguments concerning the Secretary's
response are due on or before December
28, 1994.

ADDRESSES: Send comments, data,
views, or arguments concerning the
Secretary's response to: Defense Nuclear
Facilities Safety Board, 625 Indiana
Avenue, NW, Suite 700, Washington,
DC 20004.

FOR FURTHER INFORMATION CONTACT:

Mr. Thomas P. Grumbly, Assistant
Secretary for Environmental
Management, Department of Energy,
1000 Independence Avenue, SW,
Washington, DC 20585.

Issued in Washington, DC, on November
21, 1994.

Mark B. Whitaker,

Departmental Representative to the Defense
Nuclear Facih.'ries Safety Board.

November 18, 1994.

The Honorable John T. Conway,

Chairman, Defense Nuclear Facilities Safety
Board, 625 Indiana Avenue, N.W., Suite
700, Washington, DC 20004.

Dear Mr. Conway: The Department of
Energy accepts the Defense Nuclear Facilities
Safety Board Recommendation 94-3, Rocky
Flats Building 371 Plutonium Storage Safety.
An implementation plan is being prepared
which will respond to specific 3
recommendations and will describe the
integrated planning for development of the
safety basis for Rocky Flats Building 371
plutonium storage.

The Department agrees in principle with
your assessment of the unique safety
importance of the projected storage mission.
The implementation plan will describe the
systems approach to the preparation of the
documentation needed to support the facility
mission, including determination of cost-
beneficial design upgrades. The evaluation of
seismic hazards will include assessment of
the facility's seismic margin. Safety analysis
will consider consequences of “beyond
design basis accidents".

We will work closely with you and your
staff to develop a responsive implementation
plan. That plan will be forwarded to you in
accordance with 42 U.S.C. section 2286d.

Sincerely,
Hazel R. O’Leary.
[FR Doc. 94-29198 Filed 11-25-94; 8:45 am)

BILLING CODE €450-01-M

DOE Response to Recommendation
944, Deficiencies in Criticality Safety
at Oak Ridge Y-12 Piant, of the
Defense Nuclear Facilities Safety
Board.

AGENCY: Department of Energy.
ACTION: Notice.

SUMMARY: Section 315(b) of the Atomic
Energy Act of 1954, as amended, 42
U.S.C. 2286d(b) requires the Department
of Energy to publish its response to
Defense Nuclear Facilities Safety Board
recommendations for notice and public
comment. The Defense Nuclear
Facilities Safety Board published
Recommendation 944, concerning
deficiencies in criticality safety at Oak
Ridge Y-12 Plant, in the Federal
Register on October 5, 1994 (59 FR
50732).

DATES: Comments, data, views, or
arguments concerning the Secretary’s
response are due on or before December
28, 1994.

ADDRESSES: Send comments, data,
views, or arguments concerning the
Secretary's response to: Defense Nuclear

Facilities Safety Board, 625 Indiana
Avenue, NW, Suite 700, Washington,
D.C. 20004.

FOR FURTHER INFORMATION CONTACT:

Mr. Victor H. Reis, Assistant Secretary
for Defense Programs, Department of
Energy, 1000 Independence Avenue,
SW, Washington, D.C. 20585.

Issued in Washington, D.C., on November
21, 1994.

Mark B. Whitaker,

Departmental Representative to the Defense
Nuclear Facilities Safety Board.

November 18, 1994

The Honorable John T. Conway

Chairman, Defense Nuclear Facilities Safet,
Board, Suite 700, 625 Indiana Avenue,
N.W., Washington, DC 20004

Dear Mr. Chairman: On September 27,
1994, the Defense Nuclear Facilities Safety
Board issued Recommendation 94—4, dealing
with deficiencies in Criticality Safety at the
Oak Ridge Y-12 Plant. The Department
accepts the recommendation.

The Department has initiated actions to
resolve nuclear criticality safety and conduct
of operations deficiencies at the Y-12 Plan!
Shutdown nuclear operations will not
resume until all necessary corrective and
compensatory measures are in place. The
Assistant Secretary for Defense Programs has
provided, under separate cover, a plan
detailing specific requirements for restart of
operations, as well as a report explaining
how the deficiencies remained undetected

In addition, the Department will develop
an implementation plan to: 1) evaluate
compliance with Operational Safety
Requirements and Criticality Safety
Approvals; 2) comprehensively review the
Y-12 Plant’s nuclear criticality safety
program; 3) assess the current level of
conduct of operations at the Y-12 Plant; 4)
evaluate the experience, training, and
performance of key Department of Energy
and contractor personnel involved in safety
related activities at the Y=12 Plant; and 5)
correct any identified deficiencies.

We will work closely with you and your
staff to develop a responsive Implementation
Plan. The Implementation Plan will be
forwarded to you in accordance with 42
U.S.C. § 22864. The Implementation Plan
will provide specific milestones for
accomplishing the commitments described i
the preceding paragraph.

Sincerely,
Hazel R. O'Leary.
{FR Doc. 94-29197 Filed 11-25-94; 8:45 am|
BILLING CODE 8450-01-M
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Federal Energy Regulatory
Commission

[Project Nos. 10981, 2712 and 2534-ME]

Bangor-Hydro Electric Co.; Intent to
Hold a Public Meeting in Bangor,
Maine, to Discuss the Draft
Environmental Impact Statement
(DEIS) for the Proposed Basin Mills
Project and Existing Stillwater and
Milford Projects

November 21, 1994,

On November 10, 1994, the
Commission staff mailed the Lower
Penobscot River Basin DEIS to the
Environmental Protection Agency,
resource and land management
agencies, and interested organizations
and individuals. This document
evaluates the environmental
consequences of: (1) Constructing and
operating the license applicant’s
proposed Basin Mills project which
consists of a new 38 mega-watt (MW)
Basin Mills hydroelectric development,
expansion of the existing Veazie
hydroelectric development from 8.4 to
16.4 MW and decommissioning of the
existing 2.3 MW Orono development;
(2) continuing operation of the
applicant’s existing 1.95 MW Stillwater
project; (3) expanding the applicant’s
existing Milford project from 6.4 MW to
8 MW; and (4) alternatives to the
applicant’s proposals.

The DEIS evaluates five alternatives
for the Basin Mills proposal: No action
(deny Basin Mills license, continue
existing operation of Veazie and Orono);
BHE'’s proposal; BHE's proposal with
additional staff-recommended
mitigation; not constructing Basin Mills
but relicensing Veazie, with or without
increased capacity, in combination with

decommissioning or refurbishing Orono:;

and not constructing Basin Mills,
decommissioning and removing Veazie
dam, and refurbishing Orono.

Alternatives for the Stillwater and
Milford projects include: No action;
applicant’s proposal; and applicant’s
proposal with staff-recommended
mitigation.

The public meeting, which will be
recorded by an official stenographer, is
scheduled for 7:00 p.m. on Tuesday,
December 13, 1994, at the Ramada Inn,
357 Odlin Road (Exit 45B off I-95), in
Bangor, Maine.

Al the meeting, resource agency
personnel and other interested persons
will have the opportunity to provide
oral and written comments and
recommendations regarding the DEIS for
the Commission’s public record.

For further information, please
contact Sabina Joe at (202) 219-1648.
Lois D. Cashell,

Secretary.
[FR Doc. 94-29189 Filed 11-25-94; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. RP94-219-000]

Columbia Gulf Transmission Co.;
Informal Settlement Conference

November 21, 1994.

Take notice that an informal
settlement conference will be convened
in this proceeding on November 29,
1994, at 9 a.m., at the offices of the
Federal Energy Regulatory Commission,
810 First Street, NE., Washington, DC,
for the purpose of exploring the possible
settlement of the above-referenced
docket.

Any party, as defined by 18 CFR
385.102(c), or any participant as defined
by 18 CFR 385.102(b), is invited to
attend. Persons wishing to become a
party must move to intervene and
receive intervenor status pursuant to the
Commission’s regulations (18 CFR
385.214).

For additional information, contact
Edith A. Gilmore at (202) 208-2158 or
Hollis ]. Alpert at (202) 208-0783.

Lois D. Cashell, 1

Secretary.

[FR Doc. 94-29187 Filed 11-22-94; 8:45 am)
BILLING CODE 6717-01-M

[Docket No. CP92-182-007]

Florida Gas Transmission Co.;
Compliance Filing

November 17, 1994.

Take notice that on October 28, 1994,
Florida Gas Transmission Company
(FGT) tendered for filing to become part
of its FERC Gas Tariff, Third Revised
Volume No. 1, the tariff sheets listed on
Appendix A to the filing.

FGT states that by orders issued
January 15, 1993 (January 15 Order),
April 21, 1993 (April 21 Order), and
September 15, 1993 (September 15
Order), the Federal Energy Regulatory
Commission (FERC or Commission)
approved the Stipulation and
Agreement filed August 25, 1992
(Settlement) in Docket Nos. CP92-182,
et al. and authorized FGT to construct
and operate a major expansion of its
system (Phase III Expansion). These
orders also authorized FGT to provide
firm transportation service through the
expanded capacity pursuant to a
proposed new firm transportation rate
schedule, FTS-2.

FGT state the initial orders in the
Phase III proceedings were issued prior
to final resolution of the issues in FGTs
restructuring proceeding in Docket No.
RS92-16-000. Ordering Paragraph H of
the Janaury 15 Order provided that
proposed Rate Schedule FTS-2 must
comply with any general modifications
made by the Commission in FGT’s
restructuring proceeding. Ordering
Paragraph C of the September 15 Order
required that Florida Gas shall submit
for filing, not less than thirty days and
not more than 60 days prior to the
proposed effective date or
commencement of operations
authorized herein, revised tariff sheets
in accordance with the Commission’s
January 15 and April 21 orders and this
order.

FGT states that although service
under Rate Schedule FTS-2 is not
expected to commence before February
1, 1995, it is filing the tariff sheets
required to incorporate FTS-2 service
into FGT’s currently effective tariff. FGT
states that it believes it is important that
the terms and conditions affected by
FTS-2 service be known to FGT and all
shippers on its system as soon as
possible and that it is in the interest of
all parties to have final resolution of all
issues related to FTS-2 service prior to
the commencement of this service.

FGT states the instant filing is being
made in compliance with the Settlement
and the above-referenced orders.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 204286, in accordance
with §385.211 of the Commission’s
Rules and Regulations. All such protests
should be filed on or before November
25, 1994. Protests will be considered by
the Commission in determining the
appropriate actions to be taken, but will
not serve to make protestants parties to
the proceedings. Copies of this filing are
on file with the Commission and are
available for public inspection.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 94-29185 Filed 11-25-94; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP94-220-000]

Northwest Pipeline Corp.; Informal
Settlement Conference

November 21, 1994.

Take notice that an informal
settlement conference will be convened
in the above-captioned proceeding at
10:00 a.m. on December 7 and 8, 1994,
at the offices of the Federal Energy
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Regulatery Commission, 810 First
Street, NE, Washington, DC, for the
purpose of exploring the possible
settlement of the above-referenced
dockets.

Any party, as defined by 18 OFR
385.102(c), or-any participant as defined
in 18 'CFR 385.102(b), is invited 10
attend. Persons wishing to become a
party must move to intervene and
receive intervenor status pursuant to the
Commission’s regulations {18 CFR
385.214) prior to attending.

For additional informatien please
contact Michael D. Cotleur, [202) 208
1076, or Donald Williams (202) 208—
0743.

Lois D. Cashell,

Secretary.

[FR Doc. 94-29186 Filed 11-25-94;8:45 am|
BILLING CODE 6717-01-M

[Docket'No. RP31-72-009]

Texas Eastern Transmission
Corporation; Filing of Report of Refund

November 18, 1994,

Take motice that on September 23,
1994, Texas Eastern Transmission
Corporation (Texas Eastern), filed with
the Commission in Docket No. RP91-
72-009, its Report of Distribution of
Refunds of Order No. 528 Take-or-Pay
refunds from Koch Gateway Pipeline
Company.

Texas Eastern states that it refunded
$68,621,515.91 to the Texas Eastern
Customer Group on September 23, 1994,
Texas Eastern states that the refund is’in
compliance with the provisions of §§3.1
and 3.2 of Article Il of the Stipulation
and Agreement approved by
Commission Order issued August 4,
1994 in Docket No. RP91-72 et al,

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commission,
825 North Capitel Street, N.E.,
Washington, D.C. 20426, in accardance
with §385.211 of the Commission's
Rules and Regulations. Al such protests
must be filed on or before November 28,
1994. Protests will be considered by the
Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Public Reference Room.

Linwcod A. Watson, Jr.,

Acting Secretary.

[FR Doc. 9420158 Filed 11-25-94;8:45 am)
BILLING CODE §717-01-M

[Docket No. RP91-72-010]

Texas Eastern Transmission
Corporation; Filing of Report of Refund

November 18, 1994.

Take notice that on October 7, 1994,
Texas Eastern Transmission Corperation

(Texas Eastern), filed with the

Commission in Docket No. RP91-72—
010, its Repaort of the Distribution of
Refunds of Order No. 528 Take-or-Pay
refunds from Texas Gas Transmission
Corporation.

Texas Eastern states that it refunded
$4,062,145.78 to the Texas Eastern
Customer Group on October 7, 1994,
Texas Eastern states that the refund is in
caompliance with the provisions of §3.3
of Article 111 of the Stipulation and
Agreement approved by Commissien
Order issued August 4, 1994 in Docket
No. RP91-72 et al.

Any person desiring to protest said
filing should file a protest with the
Federal Energy Regulatory Commiissian,
825 North Capital Street, NE.,
Washington, D.C. 20426, in accordance
with §§385.211 of the Commission’s
Rules and Regulations. All such protests
must be filed on or before November 28,
1994. Protests will‘be-considered by the
Commission in determining the
appropriate action %o be taken, but will
not serve to make protestants parties to
the proceeding. Copies of this filing are
on file with the Commission and are
available for public inspection in the
Public Reference Room.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 94-29158 Filed 11-25-94; 8:45 am]
BILLING CODE 6717-01-M

[RP94—164-000]

Trunkline Gas. Co.; Informal
Settlement Conference

November 21, 1994.

Take notice that an informal
settlement conference will be convened
in these proceedings on November 30,
1994 at 9:00 a.m. at the offices of the
Federal Energy Regulatory Commission,
810 First Street, N.E., Washington, D.C.,
20426, for the punpese of exploring the
possible settlement of the issues in this
proceeding.

Any party, as defined by 18 OFR
385.102(c), orany participant as defined
by 18-CFR 385.102(b), is invited to
attend. Persons wishing to become a
party must move 1o intervene and
receive intervener status pursuant 1o the
Commission's regulations (1:8 CFR
385.214).

For additional information, contact
Marc G. Denkinger (202) 208-2215 or
Edith A. Gilmore (202) 208-2158.

Lois . Cashell,

Secretary.

[FR Doc. 94-29188 Filed 11-<25-94; 8425 o111
BILLING CODE 8717-01-M

Office of Fossil Energy
[FE Docket No. EA-66-8]

Application To Export Eiectricity;
Citizens Utilities Company

AGENCY: Office of Fossil Energy, DOE
ACTION: Notice of Application.

SUMMARY: Citizens Utilities Company
(Citizens) has requested autherization 1o
export electric enengy to Canada.
DATES: Comments, protests, or reques!s
to intervene must be submitted on or
before January 27, 1995,

ADDRESSES: Comments, protests, or
requests to intervene should be
addressed as follows: Office of Goal «
Electricity (FE-52), Office of Fuels
Programs, Fossil Energy, 11.5.
Department of Energy, 1000
Independence Avenue, S.W.,
Washington, D.C. 20585.

FOR FURTHER INFORMATION CONTACT:
Ellen Russell (Program Office) 202-546-
9624 or Michael T. Skinker [Program
Attorney) 202-586-6667.
SUPPLEMENTARY INFORMATION: Exports o
electricity from the United States to «
foreign country are regulated and
require authorization under section
202(e) of the Federal Power Act.

On October 12, 1994, Citizens filed an
application with the Qffice of Possil
Energy (FE) of the Department of Energ)
(DOE) for authorization te export
electric energy to Canada pursuant to
section 202(e) of the Federal Power At
Citizens has requested authority to
export up to 50,000 megawatt-hours
(MWH) per year of electnic-energy to
Hydro-Quebec at.a maximum sate of
transmission of 50 megawatts (MW).
Citizens proposes to use the existing
120,000-volt transmission facilities a!
Derby Line, Vermont, to affect the
export. The.construction, connection
operation, and maintenance of these
facilities were authorized by
Presidential Permit PP—-6B, issued by the
DOE on June 21, 1979,

Citizens and Hydro-Quebec have had
an interconnection agreement since
January 25, 1988, which among other
things, provides for mutual assistance
duringemergencies, On March 31, 1993,
in Order DOE/FE EA-66, and again on
May 28, 1993, in Order DOE/FE EA-65-
A, FE granted Citizenstemporary
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authority to export to Hydro-Quebec in
order to supply electric service to
Canadian customers during a
maintenance outage of Hydro-Quebec’s
Stanstead substation. Citizens now
seeks permanent authority to export to
Hydro-Quebec under circumstances
similar to those authorized in Orders
EA-66 and EA-66-A or because of
emergency conditions,

Procedural Matters

Any person desiring to be heard or to
protest this application should file a
petition to intervene or protest at the
address provided above in accordance
with §§ 385.211 or 385.214 of the Rules
of Practice and Procedure (18 CFR
385.211, 385.214).

Any such petitions and protests
should be filed with the DOE on or
before the date listed above. Additional
copies of such petitions to intervene or
protests also should be filed directly
with: Craig A. Marks, Senior Counsel,
Citizens Utilities Company, 1233 West
Bank Expressway, Harvey, La. 70059,
(504) 367-7000, ext. 235; Kimberly M.
Kiener, Director Regulatory Affairs,
Electric, Citizens Utilities Company,
4255 Stockton Hill Road, Kingman, Az.
86401, (602) 692-2787; and James P.
Avery, Vice President, Energy, Citizens
Utilities Company 1233 West Bank
Expressway, Harvey, La. 70059, (504)
367-7000, ext. 210.

Pursuant to 18 CFR 385.211, protests
and comments will be considered by the
DOE in determining the appropriate
action to be taken, but will not serve to
make protestants parties to the
proceeding. Any person wishing to
become a party must file a petition to
intervene under 18 CFR 385.214.
Section 385.214 requires that a petition
to intervene must state, to the extent
known, the position taken by the
petitioner and the petitioner's interest in
sufficient factual detail to demonstrate
either that the petitioner has a right to
participate because it is a State
Commission; that it has or represents an
interest which may be directly affected
by the outcome of the proceeding,
including any interest as a consumer,
Customer, competitor, or a security
holder of a party to the proceeding; or
that the petitioner's participation is in
the public interest.

A final decision will be made on this
application after a determination is
made by the DOE that the proposed
action will not impair the sufficiency of
electric supply, within the United States
or will not impede or tend to impede
the coordination in the public interest of
facilities in accordance with section
202(e) of the Federal Power Act.

Before an export authorization may be
issued, the environmental impacts of
the proposed DOE action (i.e., granting
the export authorization, with any
conditions and limitations, or denying
it) must be evaluated pursuant to the
National Environmental Policy Act of
1969,

Copies of this application will be
made available, upon request, for public
inspection and copying at the address
provided above.

Issued in Washington, DC, on November
18, 1994.

Anthony J. Como,

Director, Office of Coal & Electricity, Office
of Fuels Programs, Office of Fossil Energy.
[FR Doc. 94-29196 Filed 11-25-94; 8:45 am)]
BILLING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5113-3]

Acid Rain Program; Notice of Final
Permits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of permits:

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is approving 5-
year sulfur dioxide compliance plans,
according to the Acid Rain Program
regulations (40 CFR part 72), for the
following 15 utility plants: Collins,
Crawford, Fisk, Joliet 9, Joliet 29,
Powerton, Waukegan and Will County
in Illinois; Petersburg and State Line in
Indiana; Allen S King, Black Dog in
Minnesota, High Bridge, Riverside, and
Sherburne County in Minnesota; and
Poston in Ohio.

These final permits were initially
issued as direct final actions and were
subsequently withdrawn and re-
proposed as draft permits because of the
submission of significant, adverse
comments objecting to the issuance of

the direct final permits. EPA’s responses

to the original objections and to all
comments submitted during the
comment periods for these permits can
be found in the public dockets for each
permit. Contact the Regional staff listed
below for more information.

The final permits set forth in this
notice are based on and are consistent
with the Partial Settlement Agreement
in Environmental Defense Fund v: Carol
M. Browner, No. 93-1203 (D.C. Cir.
1993), which the Administrator

determined to be a reasonable resolution

of certain litigation issues concerning
the Acid Rain regulations and which
was signed on behalf of the

Administrator on May 4, 1994. Further,
the final permit for Petersburg is also
consistent with provisions in § 72.42 of
the Acid Rain regulations that have been
challenged in a petition for review.
Pursuant to the delegation of authority
from the Administrator, it has been
found, under section 307(b)(1) of the
Clean Air Act, that each of these permits
is based on a determination of
nationwide scope and effect.
Consequently, under section 307(b)(1),
petitions for judicial review of final
agency action in these proceedings must
be filed in the United States Court of
Appeals for the District of Columbia
Circuit within 60 days after the date that
a notice of the final agency action is
published in the Federal Register.
Filing a petition for reconsideration of
the Administrator of the final agency
action does not affect the finality of the
action for the purposes of judicial
review, extend the time within which a
petition for judicial review may be filed,
or postpone the effectiveness of the
action. Under section 307(b)(2) of the
Act, the final agency action may not be
challenged later in proceedings to
enforce its requirements.

FOR FURTHER INFORMATION: Contact the
following persons for more information
about a permit listed in this notice: For
plants in Illinois, Cecilia Mijares, (312)
886-0968; in Indiana, Genevieve
Nearmyer, (312) 353—4761; in
Minnesota, Allan Batka, (312) 886-7316:
and in Ohio, Franklin Echevarria, (312)
886-9653.

ADDRESS: EPA Region 5, Air and
Radiation Division, 77 West Jackson
Boulevard, Chicago, Illinois, 60604.

Dated: November 14, 1994.
Brian J. McLean,
Director, Acid Rain Division, Office of
Atmospheric Programs, Office of Airand
Radiation.
[FR Doc. 94-29151 Filed 11-25-94; 8:45 am]
BILLING CODE 6560-50-P

[FRL-5113-6]

Clean Air Scientific Advisory
Committee Science Advisory Board;
Notification of Public Advisory
Committee Meeting; Open Meeting

Pursuant to the Federal Advisory
Committee Act, Public Law 92463,
notice is hereby given that the Clean Air
Scientific Advisory Committee (CASAC)
of the Science Advisory Board (SAB)
will meet on December 12 and 13, 1994
at the Sheraton Imperial Hotel and
Convention Center, 4700 Emperor
Boulevard, Morrisville, NC (919) 941-
5050. The meeting will begin at 9:00
a.m. and end no later than 5:00 p.m. on
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beth days (times noted are Eastern
Time). The meeting is open tothe
public. Due to limited space, seating at
the meeting will be on a first-come first-
served basis. Important Notice:
Documents that are the subject of SAB
reviews are normally available from the
originating EPA office and are not
available from the SAB Office—
information concerning document
availability frem the relevant Program
area is included.

Purpose of the Meeting

The Committee will meetto:

1—Review and provide advice to the
EPA on the October 1994 draft EPA
document, Review of the National
Ambient Air Quality Standards for
Nitrogen Dioxide: Assessment of
Scientific and Technical Information -
Draft Staff Paper {this issue is presently
scheduled far the morning session on
December 12th). Single copies of this
document may be obtained from
Chebryll C. Edwards, Air Quality
Strategies and Standards Division,
Office of Air Quality P ing and
Standards (MD-12), U.S. EPA, Research
Triangle Park, NC 27711. Mrs. Edwards
can also be reached by phone at (919)
541-5428 or by FAX a11(919) 531-0237.
Written comments on the draft staff
paper will be accepted through January
15,1995, Comments should be sent to
Mrs. Chebryll C. Edwards at the
previously stated address.

2—Discuss EPA plans for
development of the document Air
Quality Criteria for Airborne Particulate
Matter, That document is being
prepared by EPA as part of the process
to meet Clean Air Act statutory
requirements for the periodic review
and revision, as appropriate, of criteria
and National Ambient Air Quality
Standard for Particulate Matter. The
process for developing the subject
criteria document is descoribed in a draft
document entitled Program Work Plan
for Preparation of Air Quality Criteria
for Particulate Matter; which will be
summarized and discussed at the
meeting. Single copies of the draft Work
Plan can be obtained from Ms. Diane
Ray, Environmental Criteria and
Assessment Office (MD-52), U.S. EPA,
Research Triangle Park, NC 27711. Ms,
Ray can alse be reached by phone at
919-541-3637 or by FAX at 939-541—
1818. In addition, the CASAC will be
briefed on the plan for the development
of the associated particulate matter staff
paper. Questions concerning the Staff
Paper Development Plan sheuld be
addressed to Mr. Eric Smith, AirQuality
Strategies and Standards Division (MD—

_ 15), LS. EPA, Research Triangle Park,

NC 27711. Mr. Smith can alse be

reached by phone at 919-541-5135 or
by FAX at 919-541-0237.
3—Finally, a summary of the EPA's
Particulate Matter (PM) Research
Strategy for Health Exposure Issues will
alse be presented to the Committee. A
strategy document has been
which briefly describes the problem of
concern, the research mission, the
research program goals-and objectives,
presents.a research planning frameweork,
lists criteria for ranking research and
identifies research priorities. The
strategy articulated in the document
will be used: (a) To focus EPA's PM
research efforts on issues surrounding
recent mortality and morbidity
observations associated with PM; [b) to
structure and guide EPA's research
activities over the next five years; and
{c) to communicate and coordinate with
other public and private research
organizations and, thereby, help shapea
national PM research agenda. Copies of
the strategy document can be ebtained
from Ms, Diane Ray, Environmental
Criteria and Assessment Office (MD-
52), U.S. EPA, Research Triangle Park,
NC 27711. Ms. Ray can also be reached
by phone at 919-541-3637 orby FAX at
919-541-1818.

The Committee anticipates a full,
formal review of the document Air
Quality Criteria for Airborne Particulate
Matter at a meeting in the sammer of
1995. Further information on that
meeting will be available in early spring
1995. Please contact the SAB staff at one
of the numbers listed below at that time
for further information.

For Further Information

Members of the public desiring
additional information about the
meeting should contact Mr. Robert
Flaak, Assistant Staff Directer and
Acting Designated Federal Official,
Clean Air Scientific Advisery
Committee, Science Advisory Board
(1400F), UL.S. EPA, 201 M Street, SW,
Washington, DC 20460, by telephene at
(202) 260-6552, or by FAX at (202) 260—
7118, orvia the INTERNET &t
FLAAK.ROBERT@EPAMAIL.EPA.GOV.
Those individuals requiring & copy of
the draft Agenda sheuld contact Ms.
Lori Anne‘Gross at (202) 260-8414 or by
FAX at(202) 2601889 or by way of
INTERNET at
GROSSLORIQEPAMAIL EPA.GOV.
Additional information concerning the
Science Advisory Board, its structure,
function,and composition, may be
found in The Annual Report ©f the Staff
Director which is available by
vontacting Ms. Gross:at the previously
stated address.

Members of the public who wish to
make a brief oral presemtation to the

Committee must contact Mr. Flaak in
writing (by letter or by fax - see
previously stated information) no late:
than 12 noon Eastern Time, Friday,
December 2, 1994 in-orderto be
included on the Agenda. Public
comuments will be limited to five
minutes per speaker or-organization.
The request should identify the name of
the individual who will meke the
presentation; the organization (ifany)
they will represent, any requirements
for audio visual equipment (eg.,
overhead projector, 35mm projector,
chalkboard, etc.), and at least 35 vopies
of an outline of the issuestobe
addressed or-a copyof the presentation
itself.

Providing Oral or Written Comments at
SAB Meetings

The Science Advisory Board expects
that public statements presented at its
meetings will not be repetitive of
previously submitted oral or written
statements. In general, each individuz!
or group making an oral presentation
will be limited to a total time of five
minutes. For conferencecall meetings
oppertunities for oral comment are
limyited to mo more than five minutes per
speaker and no more than fifteen
minutes total. Written comments of any
length (at least 35 copies) received in
the SAB Staff Office sufficiently prior 1o
a meeting date, may be mailed 1o the
relevant SAB committee or
subcommittee prier to its meeting:
comments ryeceived tooclose e the
meeting date will normally be provided
to the committee atiits meeting. Written
comments may be provided to the
relevant committee or subcommittee 1
until the time of its meeting, unless
other publicly aanounced arrangements
have been made.

Dated: Noveniber 16, 1994.
A. Rebert Flaak,
Acting Staff Director, Science Advisory Bourd
[FR Doc. 9429153 Filed 11-25-094; 8:¢5 am)
BILLING CODE 6560-50-P

[OPP-507499; FRL-4903-9]

Receipt of a Notificatien to Conduct
Small-Scale Field Testing of a
Genetically-Engineered Microbial
Pesticide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SuUMMARY: EPA has received from
American Cyanamid 'Company of New
Jersey a notification /(241-NMP-E) o
intemt to .conduct small-scale Held
testing invalving a baculovirus
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Autographa californica Multiple
Nuclear Polyhedrosis Virus (ACMNFPV)
which has been genetically engineered
lo contain an insect-specific protein
toxin from the venom of the scorpion
Androctonus gustralis. American
Cyanamid intends to test this microbial
pesticide on lettuce, cabbage and leafy
vegetables in the states of Florida and
Texas. Target pests for these field trials
include the cabbage looper and the
tobacco budworm. The Agency has
determined that the application may be
of regional and national significance.
Therefore, in accordance with 40 CFR
172.11(a), the Agency is soliciting
public comments on this application.
DATES: Written comments must be
received on or before December 28,
1994.

ADDRESSES: Comments in triplicate,
must bear the docket control number
0PP-50799 and be submitted to: Public
Docket and Freedom of Infermation
Section, Field Operations Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person bring comments to: Rm. 246, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA.

Information submitted in any
comment(s) concerning this notice may
be claimed confidential by marking any
part or all of that information as
“Confidential Business Information™
(CBI). Information so marked, will not
be disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the comment(s) that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice to the submitter.
Information on Y#e proposed test and all
written comments will be available for
public inspection in Rm. 246 at the
Virginia address given above, from 8
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays.

FOR FURTHER INFORMATION CONTACT: By
mail: Phil Hutton, Product Manager
(PM) 18, Registration Division (7505C),
Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm. 213, CM #2, 1921 Jefferson Davis
“(is;h;»\'ay. Arlington, VA (703-305-
7690).

SUPPLEMENTARY INFORMATION: A
notification of intent to conduct small-
scale field testing pursuant to EPA's
Statement of Policy entitled, “Microbial
Products Subject to the Federal
Insecticide, Fungicide, and Rodenticide
Act and the Toxic Substances Control

Act,” published in the Federal Register
of June 26, 1986 (51 FR 23313), was
received on September 29, 1994, from
American Cyanamid Company of New
Jersey (NMP No. 241-NMP-E). The
proposed small-scale field trial involves
the introduction of & genetically-
engineered isolate of the baculovirus
Autographa californica Multiple
Nuclear Polyhedrosis Virus (AcMNPV).
The strain to be tested (VEGTDEL-AaIT)
has been genetically modified with
approximately 1 kilobase internal
deletion in the ecdysteroid UDP-
glucesyltransferase gene and an inserted
gene which encodes an insect specific
toxin protein from the venom of the
scorpion Androctonus australis.

The purpose of the proposed testing
will be to evaluate the efficacy of this
genetically-altered AcMNPV {relative to
the gene-deleted construct and a
commercial Bacillus thuringiensis
insecticide) against certain lepidopteran
species (Trichoplusia ni (cabbage looper
and Heliothis virescens (tobacco
budworm)) on lettuce, cabbage, and
leafy vegetables.

The preposed program consists of two
field trials to be conducted late 1994 or
early 1995 (depending upon pest
infestation levels) in Florida and Texas.
Both sites will be located on secured
research farmland. The test will consist
of a maximum of four treatments with
four plots per treatment and a maximum
of six applications per treatment. The
maximum size of a given treatment plot
in each test will be 0.018 acres (4 rows
wide x 60 ft. long). The total acreage
treated with the genetically modified
construct will consist of 0.44 acres.
Treatments will be applied to plots in
the test area using ground equipment:
small tractor sprayers or CO, driven
back pack sprayers.

Soil monitoring will take place both
during the test and approximately 1
month after the crops are destroyed.
Baculovirus present in the soil (if any)
will be detected via bioassay and
identified genetically using Polymerase
Chain Reaction (PCR) technique. Upon
completion of the trial, crops will
undergo crop destruction at the test site
and adjacent buffer zones. Wild-type
ACMNPV will be oversprayed if the
genetic construct is detected in the area
100 feet from the site of application.
Following the review of American
Cyanamid Company's application and
any comments received in response to
this notice, EPA will decide whether or
not an experimental use permit is
required.

Dated: November 14, 1994,
Stephen L. Johnson,
Director, Registration Division, Office of
Pesticide Programs.
[FR Doc. 94-29150 Filed 11-25-94; 8:45 am|
BILUNG CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

Pubiic information Coliection
Requirements Submitted to the Office
of Management and Budget for Review

November 16, 1994.

The Federal Communications
Commission has submitted the
following information collection
requirements to OMB for review and
clearance under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3507).

Copies of these submissions may be
purchased from the Commission’s copy
contractor, International Transcription
Service, Inc., 2100 M Street, NW., Suite
140, Washington, DC 20037, (202) 857~
3800. For further information on these
submissions contact Judy Boley, Federal
Communications Commission, (202)
418-0214. Persons wishing to comment
on these information collections shouid
contact Timothy Fain, Office of
Management and Budget, Room 10214
NEOB, Washington, DC 20503, (202)
395-3561.

OMB Number: 3060-0023.

Title: Application for TV Broadcast
Station License.

Form Number: FCC Form 302-TV.

Action: Revision of a currently
approved collection.

Respondents: Non-profit institutions,
and businesses or other for-profit
{including small businesses).

Frequency of Response: On occasion
reporting requirement.

Estimated Annual Burden: 54
responses, 20.25 hours average burden
per response, 1,094 hours total annual
burden.

Needs and Uses: On 7/16/92, the
OMB approved for use a new FCC Form
302-FM (3060-0506) to be used by
licensees and permittees to apply fora
new or modified FM license. The FCC
Form 302-FM was created through the
Total Quality Management (TQM)
process. At the time of approval, the
current FCC 302 was to be used only for
the AM and TV services. At this time,
the Commission is separating the AM
and TV services into separate forms.
The FCC Form 302-TV will use the
current OMB control number (3060—
0029). Licensees and permittees of TV
broadcast stations are required to file
FCC Form 302-TV to obtain a new or
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modified station license, and/or to
notify the Commission of certain
changes in the licensed facilities of
these stations. The data is used by FCC
staff to confirm that the station has been
built to terms specified in the
outstanding construction permit, and to
update FCC station files. Data is then

_ extracted from the FCC Form 302-TV
for inclusion in the subsequent license
to operate the station. The FCC Form
302—-AM will be submitted to OMB as a
new collection and will require a new
OMB control number.

OMB Number: 3060-0484.

Title: Amendment of Part 63 of the
Commission’s Rules to Provide for
Notification by Common Carriers of
Service Disruptions (Section 63.100).

Action: Revision of a currently
apgroved collection.

espondents: Businesses or other for-
profit.

Frequency of Response: On occasion
reporting requirement and Other: Initial
report due 120 minutes or three days
after incident depending on the number
of potentially affected customers and
type of disruption. Final report due 30
days after initial report.

Estimated Annual Burden: 208
responses; 5 hours average burden per
response; hours total annual burden.

Needs and Uses: Section 63.100
previously required that “any local
exchange or interexchange common
carrier that operates transmission or
switching facilities and provides access
service or interstate or international
telecommunications service that
experiences an outage which potentially
affects 50,000 or more of its customers
on any facilities which it owns or
operates must notify the Commission if
such service outage continues for 30 or
more minutes. Satellite carriers and
cellular carriers were exempt from this
reporting requirement.” An initial and a
final report is required for each outage.
In addition to those changes made in
Section 63.100 in the Memorandum
Opinion and Order (MO&O) and Further
Notice of Proposed Rulemaking (NPRM)
adopted by the Commission on 11/5/93,
pursuant to the present Order and
previously approved by OMB, the
amendments to this rule requires
carriers to report 911 outages when
more than 25% of the lines serving a
PSAP are affected; to indicate, when
specifying the types of services affected
by any reportable outage and 911 is one
of those services, whether more than
25% of the lines to any PSAP were
disrupted; to provide 911 managers,
when more than 25% of the lines to a
911 PSAP are affected, with any
available information that will help
those managers mitigate the effects of

the outage on 911 callers; and to report
all fire-related incidents affecting 1,000
or more lines. In the NPRM, it was
proposed that carriers report fire-related
incidents affecting 100 or more lines,
911 outages were to be reported under
different criteria, carriers were not
specifically asked to include
information as to the percentage of
affected lines serving a PSAP in their
reports (though “all available
information’” was required), the carriers
were not asked to give PSAP
management available information that
would help mitigate the affects of an
outage. See Appendix A for the rules
and requirements.

These changes will eliminate
confusion in the proposed 911 reporting
requirements that resulted in
unnecessary and even false 911 outage
reports, eliminate unnecessary reports
of small unavoidable fires not related to
any carrier activity, provide the
Commission with information as to the
severity of the 911 effects of large
outages that are reported under
numerical thresholds rather than as
special facilities outages. As a whole,
the amendments to Section 63.100 will
enable the Commission to become aware
of significant outages at the earliest
possible time so that we may monitor
developments; to serve as a source of
information for the public; to encourage
and, where appropriate, to assist in
dissemination of information to those
affected; to take immediate steps, as
needed, and after analyzing the
information submitted, to determine
what, if any, other action is required.
After extensive study, the additional
reporting requirements will increase the
monitoring capacity of the FCC to
include all tandems that form the major
interexchange carrier networks and 41%
of the total access lines of the twelve
major local exchange carriers. In
addition, the reporting of outages
affecting “special” facilities will add
another 9.5 million lines to the FCC's
monitoring capacity. This will allow the
FCC to monitor through the required
reports outages affecting approximately
half of the total access lines of the
twelve major local exchange carriers,
almost a tripling of present coverage.
With the additional coverage, the FCC
will be able to perform the functions
mentioned above far more efficiently.
The reports for fire-related incidents
will allow the Commission to monitor
the efficiency of network fire prevention
and control systems in the absence of
major fire-caused outages. This is
necessary because fire-caused outages
are especially rare but especially
extensive. The extent and gravity of

outages over the last few years shows
the depth of the need for FCC
monitoring of outages to maintain a
reliable telecommunications network.
Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 94-29119 Filed 11-25-94; 8:45 am|
BILLING CODE 6712-01-F

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Fee for Services To Support FEMA's
Offsite Radiological Emergency
Preparedness (REP) Program

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Notice.

SUMMARY: In accordance with FEMA's
interim rule, 44 CFR part 354, published
in the Federal Register on July 1, 1993
(58 FR 35770), FEMA has established a
fiscal year (FY) 1994 hourly rate of
$120.79 for assessing and collecting fees
from Nuclear Regulatory Commission
(NRC) licensees for services provided by
FEMA personnel for FEMA'’s REP
Pfogram.

DATES: The user fee hourly rate is
effective for FY 1994 (October 1, 1993
to September 30, 1994).

FOR FURTHER INFORMATION CONTACT:
Linda Vasta, Chief, Regulatory Services
Coordination Unit, Preparedness,
Training and Exercises Directorate,
Federal Emergency Management
Agency, 500 C Street SW., Washington,
DC 20472, (202) 646—4570.
SUPPLEMENTARY INFORMATION: As
authorized by Public Law 103-124 (107
Stat. 1297), an hourly user fee rate of
$120.79 will be charged®o NRC
licensees of commercial nuclear power
plants for all site-specific and generic
services provided by FEMA personnel
for FEMA's REP Program under the
interim rule, 44 CFR part 354, published
in the Federal Register on July 1, 1993
(58 FR 35770). All funds collected
under this rule will be deposited in the
U.S. Department of the Treasury to
offset appropriated funds obligated by
FEMA for its REP Program.

The hourly rate is established on the
basis of the methodology set forth in the
referenced FEMA interim rule at 44 CFR
354.4(a), *“‘Determination of costs for
FEMA personnel,” and will be used to
assess and collect fees for site-specifi
and generic services rendered by FEMA
personnel. For FY 1994, the total
Salaries and Expenses funds obligated
for FY 1994 was $5,941,306.82 and the
total number of site-specific hours
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expended was 49,186. Applying the
formula set forth in the interim rule, the
FY 1994 hourly rate is $120.79. °

The establishment of this hourly rate
is intended only to address charges to
NRC licensees for services provided by
FEMA personnel, not FEMA charges for
sorvices provided by FEMA contractors,
which will be charged under the interim
rule at 44 CFR 354.4 (b) and (c) for the
recovery of appropriated funds
obligated for the Emergency
Management Planning and Assistance
(EMPA) portion of FEMA's REP Program
budget.

On May 19, 1994, FEMA published in
the Federal Register (59 FR 26350) a
notice continuing the FY 1993
methodology to establish the fee for
services to support FEMA's offsite REP
activities. This notice stated that FEMA
would be doing a mid-year user fee -
billing for FY 1994 using the FY 1993
hourly user fee rate of $122.88 and that
any billing adjustments necessary after
calculating the actual FY 1994 hourly
rate would be made after the end of FY
1994. The hourly rate of $120.79 is the
final hourly rate for FY 1994 and
adjustments will be made using this

nt
raie,

On July 27, 1994, FEMA published in
the Federal Register (59 FR 38306) a
proposed final user fee rule that revised
the methodology contained in the
interim rule. The final rule will be
published when FEMA has completed
its analysis of public comments received
in response to the proposed rule.

Dated: November 22, 1994.

Kay C, Goss,

Associate Director.

[FR Doc. 9429180 Filed 11-25-94; 8:45 am]
BILLING CODE 8718-20-M

FEDERAL RESERVE SYSTEM

First Deposit Bancshares, Inc.; Notice
of Application to Engage de novo in
Permissible Nonbanking Activities

The company listed in this notice has
filed an application under § 225.23(a)(1)
of the Board's Regulation Y (12 CFR
225.23(a)(1)) for the Board's approval
under section 4(c)(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to commence or to
tngage de novo, either directly or
through a subsidiary, ina nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
';.émking and permissible for bank
folding companies. Unless otherwise
noted, such activities will be conducted
froughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will also be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected to
produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

omments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Govermnors not later than December 9,
1994.

A. Federal Reserve Bank of St. Louis
(Randall C. Sumner, Vice President) 411
Locust Street, St. Louis, Missouri 63166:

1. First Deposit Bancshares, Inc.,
Tompkinsville, Kentucky; to engage de
novo in South Central Savings Bank,
FSB, Edmonton, Kentucky. Applicant is
proposing to establish, own, control and
operate a de novo federal savings bank,
pursuant to § 225.25(b)(9) of the Board's
Regulation Y.

Board of Governors of the Federal Reserve
System, November 21, 1994.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 94-29177 Filed 11-25-94; 8:45 am|
BILLING CODE 6210-01-F

First State Bancorporation, Inc.;
Change in Bank Control Notices;
Acquisitions of Shares of Banks or
Bank Holding Companies; Correction

This notice corrects a notice (FR Doc.
94-25276) published on page 51979 of
the issue for Thursday, October 13,
1994.

Under the Federal Reserve Bank of
Kansas City heading, the entry for First
State Bancorporation, Inc., is revised to
read as follows:

1. First State Bancorporation, Inc.,
Taos, New Mexico; to retain 33 percent
limit partnership interest in Credit Card
Services, Ltd., Las Vegas, Nevada,

whose general partner is Anderson’s
Advisors, Inc., a Nevada corporation,
and thereby engage de novo through a
joint venture in providing services
related to credit card transactions and
extensions of credit pursuant to §
225.25(b)(1) of the Board’s Regulation Y
(12 CFR § 225.25(b){1)). These services
would consist of processing
applications for credit cards, embossing,
encoding, and delivering credit cards to
approved customers, sending bills to
cardholders, receiving payiments from
cardholders and remitting such
payments to issuing banks, and
processing credit card transactions
initiated at merchant locations
(including authorization and payment
functions).

Comments on this application must
be received no later than December 12,
1994,

Board of Governors of the Federal Reserve
System, November 21, 1994.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 9429178 Filed 11-25-94; 8:45 am)]
BILLING CODE 6210-01-F

West Town Bancorp, Inc.; Formation
of, Acquisition by, or Merger of Bank
Holding Companies; and Acquisition
of Nonbanking Company

The company listed in this notice has
applied under § 225.14 of the Board's
Regulation Y (12 CFR 225.14) for the
Board's approval under section 3 of the
Bank Holding Company Act (12 U.S.C.
1842) to become a bank holding
company or to acquire voting securities
of a bank or bank holding company. The
listed company has also applied under
§ 225.23(a)(2) of Regulation Y (12 CFR
225.23(a)(2)) for the Board's approval
under section 4(c}(8) of the Bank
Holding Company Act (12 U.S.C.
1843(c)(8)) and § 225.21(a) of Regulation
Y (12 CFR 225.21(a)) to acquire or
control voting securities or assets of a
company engaged in a nonbanking
activity that is listed in § 225.25 of
Regulation Y as closely related to
banking and permissible for bank
holding companies, or to engage in such
an activity. Unless otherwise noted,
these activities will be conducted
throughout the United States.

The application is available for
immediate inspection at the Federal
Reserve Bank indicated. Once the
application has been accepted for
processing, it will alsc be available for
inspection at the offices of the Board of
Governors. Interested persons may
express their views in writing on the
question whether consummation of the
proposal can “reasonably be expected to
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produce benefits to the public, such as
greater convenience, increased
competition, or gains in efficiency, that
outweigh possible adverse effects, such
as undue concentration of resources,
decreased or unfair competition,
conflicts of interests, or unsound
banking practices.” Any request for a
hearing on this question must be
accompanied by a statement of the
reasons a written presentation would
not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

Comments regarding the application
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than December 19,
1994,

A. Federal Reserve Bank of Chicago
(James A. Bluemle, Vice President) 230
South LaSalle Street, Chicago, Illinois
60690:

1. West Town Bancorp, Inc., Cicero,
Illinois; to become a bank holding
company by acquiring 100 percent of
the voting shares of West Town Savings
Bank, Cicero, Illinois (a mutual savings
bank that will convert to a stock form
of ownership and thereby convert from
a savings and lean association to a state
savings bank).

In connection with this application,
Applicant also has applied to engage in
making and servicing loans, pursuant to
§ 225.25(b)(1) of the Board's Regulation
X

Board of Governors of the Federal Reserve
System, November 21, 1994,
Jennifer J. Johnson,
Deputy Secretary of the Board.
{FR Doc. 94-29179 Filed 11-25-94; 8:45 am]
BILLING CODE 6210-01-F

[Docket No. R-0856]
Federal Reserve Bank Services

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Notice.

SUMMARY: The Board has approved a
private sector adjustment factor (PSAF)
for 1995 of $94.7 million, as well as
1995 fee schedules for Federal Reserve
priced services. These actions were
taken in accordance with the
requirements of the Monetary Control
Act of 1980, which requires that, over
the long run, fees for Federal Reserve
priced services be established on the
basis of all direct and indirect costs,
including the PSAF.

DATES: The PSAF and the fee schedules
become effective January 3, 1995.

FOR FURTHER INFORMATION CONTACT: For
questions regarding the private sector
adjustment factor: Elizabeth Averill,
Accounting Analyst (202/452-2303), or
Gwendolyn Mitchell, Senior Accounting
Analyst (202/452~-3841), Division of
Reserve Bank Operations and Payment
Systems; for questions regarding fee
schedules: Edith Collis, Financial
Services Analyst, Check Payments (202/
452-3638), Michele Braun, Senior
Financial Services Analyst, Automated
Clearing House (202/452-2819), Darrell
Mak, Financial Services Analyst, Funds
Transfer and Book-Entry Securities
(202/452-3223), Ken Buckley, Manager,
Information Technology (electronic
connections) (202/452-3646), Michael
Bermudez, Financial Services Analyst,
Noncash Collection (202/452-2216),
Ruth Robinson, Senior Financial
Services Analyst, Cash (202/452-3944),
Division of Reserve Bank Operations
and Payment Systems; for the hearing
impaired only: Telecommunication
Device for the Deaf, Dorothea Thompson
(202/452-3544).

Copies of the 1995 fee schedules for
check, automated clearing house, funds
transfer and net settlement, book-entry
securities, noncash collection, special
cash services, and electronic
connections to the Federal Reserve are
available from the Reserve Banks.

SUPPLEMENTARY INFORMATION:
Private Sector Adjustment Factor

The Board has approved a 1995 PSAF
for Federal Reserve Bank priced services
of $94.7 million. This amount
represents a decrease of $8.9 million or
8.6 percent from the PSAF of $103.6
million targeted for 1994.

As required by the Monetary Control
Act (MCA) (12 U.S.C. 248a), the Federal
Reserve's fee schedule for priced
services includes “taxes that would
have been paid and the return on capital
that would have been provided had the
services been furnished by a private
business firm.” These imputed costs are
based on data developed in part from a
model comprised of the nation’s 50
largest (in asset size) bank holding
companies (BHCs).

The methodology first entails
determining the value of Federal
Reserve assets that will be used in
producing priced services during the
coming year. Short-term assets are
assumed to be financed by short-term
liabilities; long-term assets are assumed
to be financed by a combination of long-
term debt and equity derived from the
BHC model. The mix of long-term debt
and equity was modified slightly to

ensure an imputed equity to asset ratio
of 4 percent as required for adequately
capitalized institutions under
provisions of Regulation F (12 CFR 206).

Imputed capital costs are determined
by applying related interest rates and
rates of return on equity (ROE) derived
from the bank holding company model
The rates drawn from the BHC model
are based on consolidated financial data
for the 50 largest BHCs in each of the
last five years. Because short-term debt,
by definition, matures within one year,
only data for the most recent year are
used for computing the short-term debt
rate.

The PSAF comprises capital costs,
imputed sales taxes, expenses of the
Board of Governors related to priced
services, and an imputed Federal
Deposit Insurance Corporation (FDIC)
insurance assessment on clearing
balances held with the Federal Reserve
to settle transactions.

Asset Base

The estimated value of Federal
Reserve assets to be used in providing
priced services in 1995 is reflected in
Attachment Table A—-1. Table A-2
shows that the assets assumed to be
financed through debt and equity are
projected to total $622.9 million. As

" shown in Table A-3, this represents a

net decrease of $28.6 million or 4.4
percent from 1994. This decrease resulls
primarily from lower priced asset base
levels at the Reserve Banks and Federal
Reserve Automation Services (FRAS)

Cost of Capital, Taxes, and Other
Imputed Costs

Table A-3 shows the financing and
tax rates, as well as the other required
PSAF recoveries proposed for 1995, and
compares the 1995 rates with the rates
used for developing the PSAF for 1994
The pre-tax return on equity rate
decreased from 12.7 percent in 1994 to
12.1 percent for 1995. The decrease is
result of 1993 BHC financial
performance included in the 1995 BHC
model, relative to the stronger 1988 BIHC
financial performance in the 1994 BHC
model.

The decrease in the FDIC insurance
assessment from $19.8 million in 1994
to $19.0 million in 1995, shown in
Table A-3, is attributable to lower
adjusted gross cash items in process 0!
collection (CIPC) and lower clearing
balances. The FDIC rate of $0.26 for
every $100 in clearing balances remains
unchanged from the rate used in the
1994 final PSAF,

Net income on clearing balances for
1995 is projected to be $21.3 million,
down from $25.4 million estimated for
1994. This decrease of $4.1 million is
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due to the decrease in excess clearing
balance levels, partially offset by a
wider spread between income, which is
earned at the 90-day Treasury bill rate,
and expense or interest, which is paid
at the federal funds rate.

Capital Adequacy

As shown in Table A—4, the amount
of capital imputed for the proposed
1995 PSAF totals 35.9 percent of risk-
weighted assets, well in excess of the 8
percent capital guideline for state
member banks and BHCs.

1995 Fee Schedules
Overview
Based on the Reserve Banks' estimates

- of costs, volumes, and revenues, the

proposed 1995 fees for priced services
are expected to yield net income of
$36.0 million for the year, compared
with a targeted ROE of $31.5 million.
Thus, the Reserve Banks project that
100.6 percent of total expenses,
including targeted ROE, will be
recovered. In addition, during 1995,
approximately $19.1 million of
automation consolidation special
project costs, including about $0.8
million that were deferred in prior
years, will be recovered. Additional
finance charges for 1995 on
accumulated deferred special project
balances will be $2.5 million, resulting
in accumulated special project costs to
be recovered in the future of $36.7
million.?

For the most part, 1995 fees approved
by the Board do not include significant
changes in the level or structure of fees
for priced services. For the electronic
payment serviges—funds transfer, book-
entry securities, and the automated
clearing house (ACH)—all operating
costs and imputed expenses, including
targeted ROE, are expected to be
recovered. Some electronic connection
fees will be raised to reflect the higher
costs associated with the higher service
levels available through the Fednet®
communications network. The Board,
however, has approved a modest
reduction in the funds transfer fee.

The check service also is expected to
achieve full cost recovery, including
targeted ROE, in 1995. Although
continued volume losses are anticipated
due to depository institutions’ growing
use of direct presentments under the
same-day settlement rule and continued
consolidation of the banking industry,
*In 1981, the Board adopted a policy that permits
¢ Reserve Banks to defer and finance
development costs if the development costs would
tiave a materidl effect on unit costs, provided a
tonservative time period is set for full cost recovery
#nd a financing factor is applied to the deferred
portion of development costs.

the Reserve Banks expect the decline in
volume to be more moderate than it was
in 1994. The Board was able to approve
modest increases in fees because the
Reserve Banks are taking aggressive
steps to reduce costs. For example, the
Reserve Banks are reducing staff and
making greater use of automation to
improve operating efficiency. In
addition, the Reserve Banks are
improving deposit deadlines, promoting
electronic presentment and deposit
products, and developing products
using image technology.

The noncash collection service has
faced rapidly declining volume levels
since the Tax Equity and Fiscal
Responsibility Act of 1982 (TEFRA) was
enacted. Due to significant volume
losses, the Reserve Banks incurred an
operating loss in 1993 and project
operating losses in 1994 and 1995. The
service should realize lower and more
stable costs once all operations are
consolidated at two sites in 1995.

In November 1993, when the Board
considered the 1994 fee schedules,
volume-based fees were approved for
selected check products and the
noncash collection service. The Board
also has requested the staff to develop
criteria for the use of volume-based
fees.2 Econometric studies of the cost
structure of Federal Reserve payment
services are being conducted to
determine if criteria based on scale
efficiency are relevant. Preliminary
results indicate that the use of volume-
based fees is not appropriate for paper-
based check services. A similar study of
the cost structure of the noncash
collection service was deemed
impractical because of the rapidly
declining volume levels. Analysis of the
cost structure of electronic payment
products is in progress. The Board has
approved:

1) Eliminating the volume-based fees
for paper check products, which were
introduced by the Minneapolis Reserve
Bank in 1994;

(2) Permitting the Richmond and
Minneapolis Reserve Banks to retain the
volume-based fees for the selected
electronic check products that were
approved by the Board until scale
efficiency studies of electronic payment
products are completed; and

(3) Retaining the present volume-
based fees for the noncash collection
service because they are enabling the
Federal Reserve to maintain a stabilizing
presence in the noncash collection
market.

2For the notice approving the use of volume-
based fees for certain check and noncash products,
see 58 FR 60649, November 17, 1993. For the
announcement of the 1994 PSAF and fee schedules,
see 58 FR 60639, November 17, 1993.

The Board expects the results of its
econometric studies to be available
during 1995.

Although the Reserve Banks
acknowledge that their cost, volume,
and revenue projections are somewhat
uncertain due to the continuing changes
in the interbank check collection market
and the implementation of FRAS, as
well as Fednet®, the Board believes that
the Reserve Banks' proposed 1995 fee
schedules are reasonable.

Discussion

The 1994 fees approved by the Board
were expected to recover 98.2 percent of
the costs of providing priced services,
including imputed expenses,
automation consolidation special
project costs budgeted for recovery, and
targeted ROE. Through September 1994,
the System recovered 97.1 percent of
total priced services expenses, including
targeted ROE. The Reserve Banks now
estimate that priced services revenues
will yield net income of $2.5 million for
the year, compared with a targeted ROE
of $34.6 million. The recovery rate after
targeted ROE is expected to be 96.0
percent. Approximately $8.8 million in
automation consolidation special
project costs will be recovered in 1994
and an additional $20.5 million will be
financed and recovered later.

Although the Reserve Banks' current
estimate of 1994 performance appears
conservative, two significant factors
contribute to the expected shortfall
compared to the original plan. First,
credits arising from accounting for
pensions under FASB Statement 87
were revised downward by $21.3
million, pre-tax, from the estimate used
to set fees. Final actuarial data became
available following the adoption of 1994
fees that reflected (1) a lower discount
rate used to value pension plan assets
and (2) the costs of early retirement
plans offered by the Reserve Banks
during 1993 and 1994. If the actual
pension credit had not changed from the
estimate, the Reserve Banks' estimated
full-year cost recovery would have been
97.8 percent, or 1.8 percentage points
higher than now forecast. Estimated net
income would have been $17.3 million,
compared with the $20.2 million
originally budgeted.

Second, the check service’s volume
loss due to the implementation of the
same-day settlement regulation in
January 1994 and the continuing
consolidation of the banking industry
has been greater than anticipated. The
lower check volume levels account for
most of the Reserve Banks' $12 million
shortfall in revenues compared to the
original projections. <
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. In 1995, priced services expenses
before special project costs are projected
to decrease 5.7 percent compared with
estimated 1994 levels. Approximately
$18.3 million of current autemation
consolidation special praject costsand
$0.8 million of costs that were deferred
and financed in prior years will be

recovered, leaving $36.7 million of
accumulated 'special project costs to be
recovered in the future.

Total revenues in 1995 are projected
to increase by 0.2 percent compared
with 1994 revenues.® Based on the
Reserve Banks' estimates of costs,
volumes, and revenues, the proposed

1995 fees will yield net incomeof $36.0
million for the year, compared with
targeted return on equity of $31.5
million: These estimates result in &
100.6 percent recovery rate, inchiding
targeted ROE.

Table 1 summarizes the cost and
revenue performance for priced services
since 1989,

TABLE 1.—PRO FORMA COST AND REVENUE PERFORMANCE ()

{In millions of doliars}

Operating
costs and
imputed
expenses
(b)

(1) (2) {4)

Total ex-
pense
{243]

Special
progect
COS!S de-
ferred and

Net in-
come
(ROE)
(14

rate after
ROE

(percent)

[1/(4+6))

(5) (6) @

Target
ROE (c)

1989 (e)

1994 (Est) ...

7188 692.1 48 696.7
7465 698.1 238 700.9
750.2 710.0 16 7118
760.8 728.4 1.2 739.6
7745 721.3 271] 7484
762.0 750.7 88| 7595
763.4 708.3 191 7274

21.8 329 885
45.6 336 1016
386 325 100.8
212 26.0 29.4
261 248 100.2
25 3458 96.0
36.0 315 100.6

FERRB v
-4 D o

(a)Detailsmaynotmzolotalsbecauseoiromding.Thevmmesand
which was discontinued in 1983. The table includes revised revenue and expense

for 1989-93 include the definitive safekeeping service,
-«data for 1989-92.

(b) Imputed expenses nclude interest on debt, taxes, FDIC insurance, and the cost of float. Credits for prepaid pension costs under FASBSI

and the charges for postretirement benefits in

(c) Targeted ROE has not been adjusted 1o n
cover these costs in the future.

(d) Totals are cumulative and include financing

(e) Net'income was less than targeted ROE duri

Check

accordance with FASB 106 are included beginning in 1993.
eflect automation consofidation expenses deferred and financed. The Reserve Barks plar 10 &

costs.
ng 1989 due to structural adjustments asseciated with implementing Reguiation CC in 1988

Table 2 presents actual 1993, estimated 1994, and projected 1995 cost recovery performance for the check servioe

TABLE 2.—PRO FORMA COST AND REVENUE PERFORMANCE

{in millions of doltars]

Operating | Special ¢
costs and | projest Tmﬂ:e"
imputed | costsre- | ?5‘3]

expenses | covered

(1) ) (3) {4)

Recovery
rate after

e

(percent)
[1/(4+86))

Special
project

costs de
ferred
and fi-
nanced

Net in-
come
(ROE)
[1=4]

(5) (6) )

1994 (Est) ...

596.9 557.2 5713
578.8 579.8 579.8
579.1 550.0 555.0

257 188 101.2
(0:9) 26.3 955
24.0 24.0 100.0

1993 Perfornance

Revenues from the check service
recovered 101.2 percent of total
expenses in 1993, including image and
automation consolidation special
project costs-and targeted ROE. The
volume of checks collected decreased
0.1 percent from 1992 levels and return
item volume decreased 1.3 percent.

% The tevenue forecasts include nel income on
clearing balances (NICB) based on the methodotogy
used in previous years. The Board requested public
comment or & proposed change 1o the NICB

1994 Performance

Through September 1994, the check
service recovered 96.4 percent of total
expenses, including targeted ROE but
excluding automation consolidation
special projects costs. The volume of
checks collected decreased 12 pereent
from 1993 levels, reflecting a 4 percent
decrease in processed volume and a 33
percent decrease in fine sort volume.

methodology on August 16, 1994, The Board's staff
is currently enalyzing several issuesaaised by the
propasal.

o~

The Reserve Banks now project an
operating loss of $0.9 million, compared
with the $14.8 million returnenequty
budgeted for 1994, Although the Board
believes that the Reserve Banks' curren!
estimate of 1994 performance s
conservative, several significant factors

- are contributing to the variation. First,
‘the check service's share of the pre-tax

reduction in pension credits increased
expenses by $16.8 million, compared
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with the original budget estimate.
Without this unexpected increase in
expenses, the Reserve Banks would
have been able to achieve the budgeted
return on equity for the check service.
Second, the Reserve Banks’ volume
losses due to the implementation of the
same-day settlement regulation on
January 3 and the continuing
consolidation of the banking industry
have been greater than anticipated. In
particular, the Reserve Banks now
project that total check volume for 1994
will decline by about 11 percent
(processed check volume by 4 percent
and fine sort volume by 31 percent) and
that return item volume will decline by
5 percent. Originally, the Reserve Banks
projected that total volume would
decline 10 percent (2 percent for
processed check volume and 33 percent
for fine sort volume) and that return
item volume would decline 2 percent.
Third, severe weather during early 1994
contributed to higher than budgeted
float costs.

1995 Issues

The changes occurring in the check
environment that will continue to
challenge the Reserve Banks include
additional volume losses due to
increasing direct presentments of checks
by depository institutions, expansions
of private check clearing arrangements,

and further consolidation of the banking
industry. Despite these changes, the
Reserve Banks are committed to
providing efficient, fairly priced check
services to the nation’s depository
institutions.

To accomplish this objective, Reserve
Banks are continuing to (1) reduce staff,
(2) contain other costs, (3) control
increases in fees, (4) improve deposit
deadlines, and (5) emphasize the use of
electronic presentment and deposit
products, which increase the efficiency
of the check collection process and can
reduce its total costs. In addition, the
Reserve Banks are beginning to use
image technology in their commercial
check operations. Image technology has
the potential to increase the acceptance
of check truncation and, over the long

.run, reduce the cost of clearing paper

checks.

Total check service operating costs
plus imputed expenses are projected to
be about 5.1 percent below estimated
1994 expenses. The decline in total
check collection volume is expécted to
moderate somewhat in 1995. Based on
the Reserve Banks' projections, a
decrease in total volume of 2.4 percent
is anticipated, reflecting no change in
processed volume, an 11.5 percent
decrease in fine sort volume, and a 1.0
percent decrease in return item volume.

TABLE 3.—PRICE RANGES

1995 Fees

Overall, the 1995 check fees approved
by the Board will increase 1.2 percent
on a weighted average basis, compared
with 1994. For 1995, the Reserve Banks
are continuing to adjust fees to reflect
more accurately the fixed and variable
costs of providing check services. Thus,
cash-letter fees and fine sort package
fees will increase 5.7 percent and 1.6
percent, respectively. Forward
processed item fees will decrease 0.4
percent, on average, while fine sort item
fees will increase 2.0 percent, on
average. Of the 2,180 forward collection
and fine sort fees, almost 68 percent will
remain unchanged, 19 percent will
increase, and 7 percent will decrease.
Additionally, 2.6 percent of all fees
represent new products, while 3.7
percent of the fees have been
discontinued, due to the elimination of
the last remaining blended fees
associated with tiered pricing and the
elimination of some deadlines.

Fees for return items are increasing
6.2 percent overall, reflecting increases
in return cash-letter and package fees.
Of the 1,494 return fees, 59 percent are
unchanged, 36 percent increased, and 2
percent decreased. The fees for the
Interdistrict Transportation System
(ITS) are unchanged.

Table 3 highlights selected 1994 and
1995 check collection fees.

1994 price ranges

1995 price ranges

ltems:
Forward processed:
162y b e S R SR S T :

Cash Letters:
Forward processed
Forward fine-sort package
Return items: raw and qualified

(per item)

$0.003 to 0.049
$0.005 to 0.077

$0.002 to 0.012
$0.002 to 0.012

$0.100 to 0.530
$0.120 to 0.600

$0.580 to 1.680
$0.800 to 1.680

(per item)

$0.003 to 0.049
$0.003 to 0.069

$0.002 to 0.012
$0.002 to 0.017

$0.100 to 0.740
$0.120 to 1.040

$0.580 to 2.180
$0.800 to 2.180

(per cash letter)
$1.50 to 8.00
$2.50 to 11.00
$1.50 to 8.00

[n 1994, the Minneapolis Office
introduced “‘option” prices for its Other
Fed and city fine sort products.* The
Minneapolis and Richmond Reserve
Banks also adopted option pricing for
some electronic payor bank services.

*Under option pricing, depositors have a choice
Ol paying a relatively low cash-letter fee and a
relatively high per-item fee, or a relatively high
Cash-letter fee and a relatively low per-item fee

The Board has determined that there is
no empirical justification to support the
use of option pricing for paper check
products. As a result, the Minneapolis
Office will eliminate its option prices
for Other Fed and city fine sort
products. Further analysis of the cost
structure for electronic products is in
progress. At this time, the Board will
permit the Richmond and Minneapolis

Banks to continue using the option
prices adopted for electronic check
products in 1994.

Payor bank service revenue is
estimated to have grown approximately
16 percent in 1994 and is expected to
expand at the same pace in 1995. In
1995, Reserve Banks will continue to
encourage the use of basic electronic
check presentment products by setting
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fees for those products at lower levals
than fees for electronic information
products. In addition, several Federal
Reserve offices will be offering
electronic cash-letter (ECL) deposit
products, which reduce Reserve Bank
processing costs by reducing the
number of rejects, adjustments, and
other exceptions. To encourage the use
of ECL deposit products, Federal
Reserve offices will offer either lower

per-item fees or later deposit deadlines
to depositors than they offer for deposits
that are not accompanied by electronic
data.

The Reserve Banks project that 1995
revenues will recover 100.0 percent of
expenses, including targeted ROE and
$5.0 million in automation
consolidation special project costs.
Approximately $0.2 million of
automation consolidation special

project costs that were deferred and
financed in prior years will be
recovered, leaving $12:0 million of
accumulated special project costs to be
recovered in the future.

Automated Clearing House (ACH)

Table 4 presents the actual 1993,
estimated 1994, and projected 1995 cost
recovery performance for the
commercial ACH service.

TABLE 4. —PRO FORMA COST AND REVENUE PERFORMANCE

[In millions of doliars]

Special
project
costs re-
coverad

Operati
costs a

= Total ex-

evenue | © pense
imputed

expenses [2+3]

(1) () 3) 4)

‘Recovery
rate after

ROE

{percent)
[TH4+6)]

@)

Net in-
‘come
(ROE)
[1-4]

(5) (6)

1993 .
1994 (Est)
1995 (Bud) .

60.1
66.2
703

622
66.0
639

0.0
0.0
34

622
66.0
67.3

929
94.0
100.0

2.5
3.4
31

12.19)
(0:8)
31

1993 Performance

Revenues from the ACH service
recovered 92.9 percent of total expenses,
including targeted ROE, during 1993.
The ‘principal facters contributing to the
revenue shortfall were (1} higher than
planned costs for the development of
new ACH precessing software to operate
in the consolidated automation
environment and (2) lower than
expected non-automated revenues.
Overall, commercial volume increased
by 16.4 percent over the 1992 volume
level.

1994 Performance

Through September 1994, revenues
from the ACH service recovered 97.4
percent of total expenses, including
targeted ROE, compared with a targeted
recovery rate of 96.9 percent for the
year. Due to'the planned underrecovery,
all $7.6 million of automation
consolidation special project costs are
being deferred and financed. Year-to-
date commercial volume increased 16.9
percent, compared to the same period in
1993.

For 1994, the Reserve Banks now
forecast that revenues will recover 94.0
percent of commercial ACH costs, based
on estimated volume growth of 14.5
percent for the year. While the Reserve
Banks' current estimate may be
conservative, the following factors
contribute to the Reserve Banks’
projected variation from plan:

*(Jn Octaber 26, 1994, the Depeytment of the
Treasury agreed thal the Federal Reserve Banks may

(1) The ACH service's $1.9 million
share of the pre-tax reduction in
pension credits;

(2) Faster-than-planned conversion of
paper returns and notifications of
change (NOCs) to electronic
alternatives; and

(3) Lower revenues ‘due to shifting
commercial volume from the premium
exchange to an earlier exchange, which
was made possible by the addition of
two ACH processing cycles beginning
Octeber 1, 1993. -

1995 Issues

The slower, 12.9 percent, rate of
increase in-.commercial ACH transaction
volume projected for 1945 reflects
anticipated, increased competition from
private-sector ACH operators and
continued conselidation in the banking
industry, which creates more “on-us”
transfers. While the volume of
commercial ACH transactions has been
growing at a decreasing rate, dropping
from 24 percent in 1890 to 17 percent
for the first nine months of 1994, it is
likely that the Reserve Banks' forecast
for 1995 understates the potential
growth rate.

The Reserve Banks' cost control
programs are expected to resultina 3
percent reduction in operating
expenses. During 1995, the Reserve
Banks will test the new ACH
application software developed over the
last several years and begin to
implement it. Although all Reserve

assess a fee of $T0:00 for government paper ROCs
beginning in 1995,

Banks expect to make the transition to
the new processing software by year-end
1995, the precise schedule of that
transition remains uncertain. Delays in
the implementation schedule may cause
costs to vary significantly from budge!

1995 Fees

The Board has approved only one
change to the current ACH fees for 1995,
an increase in the fee for processing
government paper NOCs from $5.00 to
$10.00, the current fee for commerciz!
paper NOCs.® The higher fee better
reflects the cost of providing this
manual service and would provide an
additional incentive for depasitory
institutions to migrate te a more fully
electronic ACH precessing environmen!

Based on the approved fee schedule,
the Reserve Banks forecast that the
commercial ACH service will recover
100.0 percent of costs, including
targeted ROE and §3.4 million of the
current year’s automation coensolidation
special project costs. The remaining
$0.6 million of current year automation
consolidation special project costs and
the charges that were incurred and
deferred in prior years will continue (0
be deferred for recovery in future years

Funds Transfer and Net Settlement

Table 5 presents the actual 1993,
estimated 1994, and budgeted 1995 cos!
recovery performance for the funds
transfer and net settlement service.
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Table 5.—Pro Forma Cost and Revenue Performance

[in'millions of dollars]

Operat

costs a
imputed

expenses

Special
project
costs re-
covered

(1) (2) (3)

Recovery
rate after

RGE

(percen?
[1/(4+6)

)

Target
ROE

(6)

90.2 742
92.1 802
89.2 72

112
71
97

29
3.8
34

102.2
101.1
105.8

22
0.0

1993 Performance

Revenues from the funds transfer
service recovered 102.2 percent of total
expenses, including targeted ROE.
Funds transfer volume increased 2.0
percent over 1992 levels.

1994 Performance

Through September 1994, revenues
from the funds transfer service
recovered 101.8 percent of total

of 100.0 percent for the year. During the

same period, funds transfer volume
increased 4.6 percent over the 1993
volume level.

The Reserve Banks estimate that, in
1994, the funds transfer and net
settlement service will recover 101.1
percent after targeted ROE and
automation consolidation special

project costs that the service had
planned to recover, based on estimated
transaction volume growth of 4.8
percent for the year. Revenue is 6.5
percent higher than budgeted, primarily
because anticipated volume reg ictions
4s a result of daylight overdraft pricing
did not materialize. Total costs are
estimated to be 6.1 percent over budget,
due to (1) higher-than-anticipated data
processing costs, offset partially by
lower data communications costs and
(2) the funds transfer services’ $2.0
million share of the pre-tax reduction in
pension credits.

1995 Issues

The Reserve Banks estimate that
funds transfer origination volume will
increase 2.8 percent over 1994 levels.
Without price changes, the Reserve
Banks project that revenues would
recover 109.4 percent of expenses,

including all current year and deferred
automation consolidation special
project costs.

1995 Fees

The Board reduced the funds transfer
fee to $0.50 from the current $0.53.
After this reduction, the service is
expected to recover 105.8 percent of its
costs, after paying all current year and
deferred charges for the automation -
consolidation special project.
Uncertainties remain in the cost
projections for 1995, however, because
of the continued implementation of the
centralized funds transfer application
software.

Book-entry Securities ®

Table 6 presents the actual 1993,
estimated 1994, and budgeted 1995 cost
recovery performance for the beok-entry
securities service.

TABLE 6.—PRO FORMA COST AND REVENUE PERFORMANCE

in millions of doliars)

Operating
costs and
imputed
expenses

Special
project
costs re-
covered

Total ex-
pense
[2+3]

Revenue

(1) (2) (3) (4)

Recovery
rate after

ROE.

Special
project
costs de-
ferred
‘iperoemf and fi-
1/(4+8) nanced

(5) (6) (7) (@)

Net in-
come
(ROE)
[1-4]

Target
ROE

14.4 122 14.0
15.5 13.9 15.6
15.7 14.0 15.0

0.4 100.0
0.7 85.5
0.7 100.1

0.8
1.5
25

1993 Performance

Revenues from the book-entry
securities service recovered 100.0
bercent of total expenses, including
Hargeted ROE in 1993. The volume of
BOvernment agency securities transfers

increased 10.4 percent over the 1992
volume level.

P —————

E (,”“ ludes Purchase and Sule activity beginning in

1994 Performance

Through September 1994, revenues
from the book-éntry securities service
recovered 99.1 percent of total expenses
plus targeted ROE, compared with a
targeted recovery rate of 100.3 percent
for the year. During the same period,
book-entry securities transfer volume
increased 5.9 percent compared with,
the 1993 level.

The Reserve Banks’ staff now expects
the book-entry securities service to
recover 95.5 percent of total expenses
after targeted ROE, based on
approximately the same transaction
volume as in 1993. The estimated
recovery rate is lower than originally
projected due to two factors. First,
securities transfer volume declined
unexpectedly. The increase in mortgage
interest rates during 1994 has resulted
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in less refinancing activity and, as a
result, fewer mortgages are available to
issue additional mortgage-backed
security, Higher interest rates have
caused securities firms to reconsider
investments in existing mortgage-backed
securities, resulting in less trading
activity. Second, expenses are higher
than planned, due to the reduction in
pension credits and higher-than-
anticipated data processing costs.

1995 Issues

The Reserve Banks believe that
mortgage-backed securities volume will
stabilize by year-end 1994 and increase
modestly in 1995 from the reduced 1994
volume level. This conservative volume
increase is reflected in the 3.1 percent
volume growth rate forecast for 1995.

1995 Fees

The Board has approved retaining the
current fees for the book-entry security
service, based on the Reserve Banks'
forecast that they will produce sufficient
revenue to recover 100.1 percent of
costs, including targeted ROE and $1.0
million in automation consolidation
special project costs. The remaining
$1.0 million of current year automation
consolidation special project costs and
the charges that were incurred and
deferred in prior years will continue to
be deferred for recovery in future years.

Electronic Connections

The Federal Reserve charges fees for *
electronic connections to depository
institutions for accessing priced

services. The costs and revenues
associated with electronic access are
allocated to the various priced services
based on the relative number of
endpoints that access each service.

Electronic connection fees have not
increased since 1989, with the
exception of the 1991 $100 increase in
the monthly dedicated leased-line fee.
In light of the increasing costs due to the
implementation of Fednet ®, the Board
has approved increased fees for three
types of electronic connections in 1995.
The fees for four other types of
connections would remain unchanged.
Specifically, the Board raised the
following fees: 1) receive and send dial
connections from $65 to $75; 2) multi-
drop leased-line connections from $300
to $450; and 3) dedicated leased-line
connections from $700 to $750. Monthly
electronic connection fees for receive-
only dial, high-speed dial, high-speed
19.2 kbps leased-line, and high-speed 56
kbps leased-line will remain at $30,
8350, $850, and $1,000, respectively.

In 1994, the Federal Reserve Board
established standard fees for dedicated
high-speed 56 kbps and 19.2 kbps
connections and high-speed dial 56
kbps connections. In response to
requests from several depository
institutions that Reserve Banks support
connections at speeds higher than 56
kbps for transmission of large data files,
the Board has approved standard
connection fees for two new categories
of high-speed connections; $1,800 and
$2,000 per month for high-speed leased
connections of 128 kbps and 256 kbps,

respectively. These new high-speed
connection categories require more
expensive signalling, encryption, and
circuit components than the 56 kbps
and 19.2 kbps connections.

Finally, the Board has approved two
new standard connection options to
support contingency testing by
depository institutions that use
dedicated leased-line connections for
their production traffic. A dedicated
dial test connection will provide
additional dial connection equipment to
address the needs of those institutions
that conduct their contingency testing
simultaneously with their production
work. A shared dial test connection will
address the needs of institutions that
test only during off-hours and will
provide a necessary subset of dial
connection components. These new
contingency connection options will be
lower cost alternatives to depository
institutions than a second dedicated
leased-line connection. For these test
options, a usage guideline of 120 hours
per year will be established. Institutions

* that exceed this guideline will be asked

to establish a dedicated leased-line
connection for testing purposes and pay
the standard connection fee. The
monthly fees for the dedicated and
shared contingency testing options are
$250 and $150, respectively.

Noncash Collection

Table 7 summarizes actual 1993,
estimated 1994, and projected 1995 cost
recovery performance for the noncash
collection service.

TABLE 7.—PRO FORMA COST AND REVENUE PERFORMANCE

[In millions of dollars]

Special
project
costs re-
covered

Operating
costs and
imputed
expenses

Total ex-
pense
[2+3]

Revenue

2

Special
project
costs de-
ferred
and fi-
nanced

Recovery
rate after

target

ROE
(percent)
[1/(4+8))

5 8

Net in-
come

(ROE)
(1-4]

1993 ..
1994 (Est) ......c

5.7
49
4.0

0.0
0.0
0.0

5.7
49
4.0

0.7) 0.2 . 02
(0.8) 0.2 : 02
{0.2) 0.2 § 03

1993 Performance

Revenues from the noncash collection
service recovered 84.4 percent of total
expenses, including targeted ROE, in
1993. The principal factor contributing
to the revenue shortfall was a 38 percent
decline in transaction volume caused, in
part, by increased called bond activity.

1994 Performance

. Through September 1994, the
noncash collection service recovered

85.4 percent of total expenses including
targeted ROE, compared with a targeted
recovery rate of 85.5 percent for the
year. During the same period, noncash
collection volume decreased 40.1
percent, compared with the 1993 level.

The three Reserve Banks providing
noncash collection services now project
-
a recovery rate of 79.1 percent.
Although anticipated volume losses are
expected to be more moderate, 37.8
percent, through the end of the year due

to gaining a new customer, the costs
associated with consolidating
operations and the $0.2 million
reduction in the noncash service's share
of the pension credits are expected to
reduce the service's recovery rate
compared with year-to-date
performance.

1995 Issues

Since the mid 1980s, the noncash
collection service has faced rapidly
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declining volume levels. Following
enactment of TEFRA, many bearer
municipal securities were
“immobilized," or converted to book-
entry form, thus eliminating interest
coupons. To improve the System’s
ability to recover costs in a declining
market, the Reserve Banks reduced the
number of noncash processing sites
from four to three in 1994 and will
complete the planned consolidation to
two sites in 1995. Because of remaining
transition costs in New York and the
consolidation of Chicago's noncash
operation during 1995, the Reserve
Banks do not expect to recover costs
fully during 1995.

In 1994, the Reserve Banks.
implemented a new volume-based fee
structure with fixed cash-letter and per-
envelope fees. The levels of cash-letter
and per-envelope fees were based on the
number of coupon envelopes contained
inthe cash letters.” The use of a fee
structure that includes fixed and
variable fees more accurately reflects the
structure of costs the Reserve Banks
incur in providing noncash collection
services than the fee structure that was
in place before 1994, which relied solely
on variable fees. A detailed study of the
cost structure of the noncash collection
services, which would be needed to

justify the use of volume-based fees, was schedule is expected to enable the

deemed impractical because of the
rapidly declining volume levels.
Volume-based fees, however, have been
well received by depesitors. In addition,
they provide incentives for larger
institutions to increase the size of their
deposits and moderate the impact of the
fixed costs of the service for smaller
institutions. As a result, the use of
volume-based fees permits the Federal
Reserve to maintain a presence in the
noncash collection business and adds a
measure-of stability as other service
providers continue to withdraw.

1995 Fees

For 1995, the Board has approved a
reduction in the return item fees to
$15.00 from $20.00 in Cleveland and
from $25.00 in Jacksonville and
Chicago. The proposed national fee
maore accurately reflects the costs of
return processing at the regional
processing sites and is consistent with
fees charged by other service providers.
All other fees were retained for 1995.

The Reserve Banks forecast the
number of noncash coupon envelopes
processed to increase 21.5 percent,
primarily as a result of new deposits
attracted by the lower and uniform
return item fee. The proposed 1995 fee

noncash collection service to recover
91.6 percent of its costs, including
targeted ROE. Once the consolidation of
nencash services is completed, the
Reserve Banks' staff believes that the
service will be able to reverse the
continuing operating losses and to
achieve low and stable operating costs.

Cash Services

Cash services that are priced by the
Federal Reserve Banks include cash
transportation, coin wrapping,
nonstandard packaging of currency
orders and deposits, and nonstandard
frequency of access to cash seryices.

Data on priced cash services are being
included to provide a complete view of
Reserve Bank priced service
performance. Cash transportation fee
changes do not require Board approval.
The Board, however, is notified when
changes occur. The fees for the other
priced cash services have been
approved by the Director of the Division
of Reserve Bank Operations and
Payment Systems under delegated
authority.

Table 8 presents actual 1993,
estimated 1994, and projected 1995 cost
recovery performance for the priced
cash services.

TABLE 8.—PRO FORMA COST AND REVENUE PERFORMANCE

[In millions of dollars)

Special
project
costs re-
covered

Operati
costs arr:g
imputed
expenses

Revenue

2

Recovery
rate after

ROE
1percem)
1/(4+86))

7

1994 (Est) ...

6.3 0.0
6.0 0.0
5.1 0.0

100.2
101.7
100.7

The Reserve Banks expect that
revenues will recover all costs for cash
services, including targeted ROE.
Projected revenue for 1995 is less than
for 1994 because the number of Reserve
Banks that provide priced armored
tarrier transportation services has
declined,

The 1995 fees for wrapped coin,
fonstandard packaging, and
lonstandard access are shown in
Altachment VIII. Fees for other cash
lransportation services and registered
mail fees can be obtained by contacting
the individual Federal Reserve offices.

—

" Small deposits were assessed relatively low
‘sh-letter and high per-envelope Tees, while larger

Competitive Impact Analysis

All operational and legal changes
considered by the Board that have a
substantial effect on payment system
participants are subject te the
competitive impact analysis described
in the March 1990 policy statement
“The Federal Reserve in the Payments
System."" In this analysis, the Board
assesses whether the proposed change
would have a direct and material
adverse effect on the ability of other
service providers to compete effectively
with the Federal Reserve in providing
similar service due to differing legal
powers or constraints or due to a

deposits were charged higher cash-letter but lower
per-envelope fees.

dominant market position of the Federal
Reserve deriving from such legal
differences.

The Board believes that the
recommended price and service level
changes would not have a substantial
effect on payments system participants
and would not have a direct and
material effect on the-ability of other
service providers to compete effectively
with the Federal Reserve in providing
similar services. The 1995 fees approved
by the Board result in a projected return
on equity that meets the target return on
equity based on the 50 bank holding
company model. The Board believes
that the recommended fees for the
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noncash collection services are would absorb the results of structural believe that approval of the proposed

consistent with the approach that would changes through its retained earnings fees would have an adverse effect on the

be used by a private-sector firm, which  account. Therefore, the Board does not  ability of other service providers to
compete with the Reserve Banks.

ATTACHMENTS—TABLE A-1.—COMPARISON OF PRO FORMA BALANCE SHEETS FOR FEDERAL RESERVE PRICED SERVICES
[Millions of dollars—average for year]

1995 1994

Short-term assets:
Imputed reserve requirement on clearing balances $5938
Investment in marketable securities 5,3423
Receivables ' 643
Materials and supplies? ... 5.7 55
Suspense & Difference? .. 0.1 0.0
Prepaid expenses' 16.1 16.1
Items in process of coliection T 2,592.5 3,1989

Total short-term assets 8,874.9 9,220.7

Long-term assets:
Premises ' 2 412.1 3505
Furniture and equipment ! 1134 1831
Leasehold improvements and long-term prepayments ' . 12.6 3241
Capital leases? ; 3.8 0.6

Total long-term assets 541.9

Total assets : 9.416.8

Short-term liabilities:
Clearing balances and balances arising from early credit of uncollected items ... 6,197.7
Deferred credit items 2,592.5
Short-term debt? 84.7

8,874.9

Long-term liabilities:
Obligations under capital leases 3.8
Long-term debt? 161.6

Total long-term liabilities 165.4

Total liabilities .. { 9,040.3
376.5

98,4168

Note: Details may not add to totals due to rounding.

' Financed through PSAF; other assets are self-financing.
2Includes allocations of Board of Governors' assets to priced services of $0.4 million for 1895 and $0.4 million for 1994.
3Imputed figures represent the source of financing for certain priced services assets.

Y

TABLE A—2.—DERIVATION OF THE 1995 PSAF
{Millions of dollars]

A. Assets to be Financed:!
Short-term
Long-term?2

B. Weighted Average Cost:

1. Capital Structure:?
Short-term Debt 15.4%
Long-term Debt .. w2 254%
Equity 59.2%

2. Financing Rates/Costs: 2
Short-term Debt 3.5%
Long-term Debt ... 8.2%
Pre-tax Equity 121%

3. Elements of Capital Costs:
Short-term Debt sl B4R X 85%= 30
Long-term Debt < 1816 X 82% =132

376.5 X 12.1% = 45.6

61.7




Federal Register / Vol. 59, No. 227 / Monday, November 28, 1994 / Notices

TABLE A—2.—DERIVATION OF THE 1995 PSAF—Continued
[Millions of dollars]

0. Other Required PSAF Recoveries:
Sales Taxes
Federal Deposit Insurance Assessment
Board of Governors Expenses ; 33.0

D, Total PSAF Recoveries 94.7

As a percent of capital 15.3%
As a percent of expenses® 15.7%

1 Priced service asset base is based on the direct determination of assets method.

2Consists of total long-term assets, including the priced portion of FRAS assets, less capital leases, which are self financing. -

3All shc::r1-(ermb’yasselér,y are assumed to be financed by short-term debt. Of the total long-term assets, 31 percent are assumed to be financed by long-term debt
and 69 percent by equity.

4The pre-tax rate of return on equity is based on the average after-tax rate of return on equity, adjusted by the effective tax rate 1o yield the pre-tax rate of re-
wm on equity for each bank holding company for each year. These data are then averaged over five years to yield the pre-tax return on equity for use in the
PSAF.

*Systemwide 1995 budgeted priced service expenses less shipping are $608.5 million.

TABLE A-3. COMPARISON BETWEEN 1995 AND 1994 PSAF COMPONENTS

A. Assets to be Financed (millions of dollars):
Short-term :
Long-term 538.2

622.9

8. Cost of Capital:
Short-term Debt Rate 3.5%
Long-term Debt Rate 8.2%
Pre-tax Return on Equity 12.1%
Weighted Average Long-term Cost of Capital . 10.8%

C. Tax Rate ; 31.0%

D. Capital Structure:
Short-term Debt 15.4%
Long-term Debt 25.4%
Equity 59.2%

£, Other Required PSAF Recoveries (millions of dollars):
Sales Taxes 11.3

18.0
Board of Governors Expenses 2.7

F. Total PSAF:
Required Recovery 94.7
As Percent of Capital 15.2%
As Percent of Expenses 15.7%

TABLE A—4.—COMPUTATION OF CAPITAL ADEQUACY FOR FEDERAL RESERVE PRICED SERVICES
[Millions of doliars]

Risk Weight as-
weight sets

Imputed reserve requirement on clearing balances 0.0 $0.0
Investment in marketable securities 4 0.0
Receivables ’ 126
Materials and supplies 3 3 5.7
Suspense and Difference .. : 2 0.0
Prepaid expenses : : 16.1
Items in process of collection : 518.5
Premises ... : 410.6
Furniture and equipment g 113.5
Leases and long-term prepayments ¥ d 14.1

1,091.1

Imputed Equity for 1995
Capital to Risk-Weighted Assets
“apital to Total Assets
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By order of the Board of Governors of the  investigation into the proposed Commission’s rules, the Commission
Federal Reserve System, November 21, 1994.  acquisition of certain assets of National  may, without further notice to the
William W. Wiles, Medical Enterprises, Inc. (“NME"] by proposed respondent, (1) issue its
Secretary of the Board. Charter Medical Corporation complaint corresponding in form and
{FR Doc. 94-29176 Filed 11-25-94; 8:45 am]  (“Charter”), and it now appearing that substance with the draft of complaint
BILLING CODE 6210-01-P Charter (“proposed respondent”) is here attached and its decision
willing to enter into an agreement containing the following order to cease
containing an order to cease and desist  and desist, and other relief in
FEDERAL TRADE COMMISSION from making certain acquisitions, and disposition of the proceeding, and (2)

providing for other relief: make information public with respect
[File No. 841 0074] Itis !;fireby agrsed by and(;)eltween the thereto. When so entered, the order
Y proposed respondent by its duly shall have the same force and effect and
ghoi;t:;&edlcal (:z;pv.v::;ozg:!e;; e authorized officer and attorney, and may be altered, modified, or set aside in
Ald Pubuc%oml °°'m" A counsel for the Commission that: the same manner and within the same
1. Proposed respondent Charter is a time provided by statute for other
AGENCY: Federal Trade Commission. corporation organized, existing and orders. The order shall become final
ACTION: Proposed consent agreement. doing business under and by virtue of  upon service. Delivery by the United
_ the laws of the State of Delaware with  States Postal Service of the complaint
SUMMARY: In settlement of alleged its office and principal place of business and decision containing the agreed-to
violations of federal law prohibiting at 577 Mulberry Street, Macon, Georgia  order to proposed respondent’s address
unfair acts and practices and unfair 31298. as stated in this agreement shall
methods of competition, this consent 2. The proposed respondent admits constitute service. The proposed
agreement, accepted subject to final all the jurisdictional facts set forth in respondent waives any right it may have
Commission approval, would require, the draft of complaint here attached. to any other manner of service. The
among other things, Charter Medical 3. The rog]osed respondent waives:  omplaint may be used in construing
Corporation (Charter), a Georgia-based a. Any further procedural steps; the terms of the order, and no ’
chain of psychiatric hospitals, to modify b. The requirement that the agreement, understanding,
its agreement with National Medical Commission's decision contdin a representation, or interpretation not
Enterprises (NME) to rescilnd Charter's zg’;zm‘;g gfnlgl‘:gs of fact and contained in the order or this agreement
acquisitions of NME psychiatric 3 oy T ot ; may be used to or contradict the
f:c?ilities in four spec?ﬁed localities. In & All' rights to seek judicial review or ter'r!r,ls of the ordgf-y
otherwise to challenge or contest the 7, The proposed respondent has rcad
validity of the order entered pursuantto ., - .pr oposed complaint and order

thli ‘fgeﬁ:?; gger the Equal Access contemplated hereby. The proposed
respondent understands that ence the

to Justice Act.

addition, the consent agreement would
require, for ten years, the Commission’s
prior approval before acquiring or
divesting psychiatric facilities in those
focatities. \ 4. This agreement shall not become order has been issued, it willbe
DATES: Comments must be received on art:of the publi dofth required to file one or more compliance
part-of the public record of the ; :
or before January 27, 1995. roceeding unless and until it is reports showing that it has fully
ADDRESSES: Comments should be accepted by the Commission. If this complied with the order. The propm'wi
directed to: FTC/Office of the Secretary, agreement is accepted by the respondent further understands that il
Room 159, 6th St. and Pa. Ave, NW, Commission it, together with the draft of may be liablq for civil penalties in the
Washington, DC 20580. complaint contemplated thereby, will be amount provided by law for each
FOR FURTHER INFORMATION CONTACT: placed on the public record for a period \"xolatlon of the order after it becomes
Robert W. DO)'IB or Ronald B. Rowe, of s)xty (60) days and information in final.
* FTC/S-2105, Washington, DC 20580. respect thereto publicly released. The Order
(202) 326-2819 or 326-2610. Commission thereafter may either
SUPPLEMENTARY INFORMATION: Pursuant ~ withdraw its acceptance of this !
to section 6(f) of the Federal Trade agreement and so notify the proposed It is ordered that as used in this order.
Commission Act, 38 Stat. 721,15 U.S.C. respondent, in which event it will take  the following definitions shall apply
46 and § 2.34 of the Commission’s rules  such action as it may consider i A, “"Respondent’ or “Charter’’ means
of practice (16 CFR 2.34), notice is appropriate, or issue and serve its Charter Medical Corporation, its
hereby given that the following consent  complaint (in such form as the partnerships, joint ventures, companies,
agreement containing a consent order to  circumstances may require) and subsidiaries, divisions, groups and
cease and desist, having been filed with  decision, in disposition of the affiliates controlled by respondent, and
accepted, subject to final approval, by proceeding. their respective directors, officers,
the Commission, has been placed on the 5. This agreement is for settlement employees, agents, and representatives,
public record for a period of sixty (60) purposes only and does not constitute and their respective successors and
days. Public comment is invited. Such  an admission by the proposed assigns.
comments or views will be considered respondent that the law has been B. “NME" means National Medical
by the Commission and will be available violated as alleged in the draft of Enterprises, Inc., a corporation
for inspection and copying at its complaint here attached, or that the organized, existing and doing business
principal office in accordance with facts as alleged in the draft of complaint, under and by virtue of the laws of the
§ 4.9(b)(6)(ii) of the Commission’s rules  other than jurisdictional facts, are true. ~ Stale of Nevada with its office and
of practice (16 CFR 4.9(b)(6)(ii)}. 6. This agreement contemplates that,  principal place of business at 2700
- if it is'accepted by the Commission, and Colorado Avenue, Santa Monica,
Agreement Containing Consent Order £ 5,;ch acceptance is not subsequently  California 90404.
The Federal Trade Commission withdrawn by the Commission pursuant  C. “Commission" means the Federa!
{*Commission”), having initiated an to the provisions of § 2.34 of the Trade Commission.
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D. “Hospital” means a health care
facility, licensed as a hospital, other
than a federally-owned facility (such as
amilitary or Veterans Administration
hospital), having a duly organized
governing body ‘with overall
administrative and professional
responsibility, and an organized
professional staff that provides 24-hour
inpatient care, and that may also
provide outpatient services.

E. “General acute care hospital”
means a health care facility licensed as
a hospital, having as a primary function
the provision of inpatient services for
medical diagnosis, treatment, and care
of physically injured or sick persons
with short-term or episodic health
problems or infirmities.

F. “Psychiatric hospital” means a
hospital licensed or certified as a
psychiatric hospital (except for a license
or certificate that limits service to
residential treatment facility services
only), other than a federal, state or
county psychiatric hospital that
primarily provides long-term, i.e., 30
days or more, treatment of chronic
mental illness or short term court
ordered detentions and involuntary
treatment, that provides 24-hour
inpatient services for psychiatric
diagnosis, treatment, and care of
persons suffering from acute mental
illness or emotional disturbance, and
may also provide treatment for alcohol
or drug abuse.

G.*‘Psychiatric unit" means a
department, unit, or other
organizational subdivision of a general
acute care hospital licensed or certified
as a provider of inpatient psychiatric
care (except for a license or certificate
that limits service to residential
treatment facility services only), other
than a federal, state or county
psychiatric unit that primarily provides
long-term, i.e., 30 days or more,
treatment of chronic mental illness or
short term court ordered detentions and
involuntary treatment, that provides 24-
hour inpatient services for psychiatric
diagnosis, treatment and care of persons
suffering from acute mental illness or
emotional disturbance, and may also
provide treatment for alcohol or drug
abuse,

H. “Psychiatric facility” means either
a psychiatric hospital, a general acute
care hospital with a psychiatric unit, or
a psychiatric unit.

L. “Psychiatric service’ means the
provision of inpatient services for
psychiatric diagnosis, treatment and
care of persons suffering from mental
illness, emotional disturbance, or

alcohol or drug abuse at a psychiatric
facility.

J. To “operate’ a psychiatric facility
means to own, lease, manage, or
otherwise control or direct operations-of
a psychiatric facility, directly or
indirectly.

K. To “‘acquire” a psychiatric facility
means to directly or indirectly, through
subsidiaries, partnerships, or otherwise:

(1) Acquire the whole or any part of
assets used or previously used within
the last two years (and still suitable for
use) for operating a psychiatric facility
from any person presently engaged in,
or within the two years preceding such
acquisition engaged in, operating a
psychiatric facility;

2) Acquire the whole or any part of
the stock, share capital, equity, or other
interest in any person engaged in, or
within the two years preceding such
acquisition engaged in, operating a
psychiatric facility; :

3) Acquire or otherwise obtain the
right to designate directly or indirectly
directors or trustees of a psychiatric
facility; or

(4) Enter into any other arrangement
to obtain direct or indirect ownership,
management or control of a psychiatric
facility or any part thereof, including
but not limited to, a lease of or
management contract for a psychiatric
facility.

L. “Residential treatment center”’
means a treatment center that provides
long-term (length of stay of 30 days or
more) care in a non-psychiatric facility
setting to patients that require long term
care for psychiatric diagnosis and
treatment for mental illness, emotional
disturbance, or alcohol or drug abuse.

M. “Outpatient facility” means a
facility that is not licensed as a
psychiatric facility and has a primary
function of providing outpatient
treatment for psychiatric diagnosis,
treatment and care of persons suffering
from mental illness, emotional
disturbance, or alcohol or drug abuse,
for patients that do not require inpatient
psK,chiatric services.

. “Affiliate" means any entity whose
management and policies are controlled
in any way, directly or indirectly, by the
person with which it is affiliated.

O. “Person" means any natural
person, partnership, corporation,
company, association, trust, joint
venture or other business or legal entity,
includin{; any governmental agency.

P. “Relevant area(s)’”’ means:

(1) The “Orlando area,” consisting of
the Florida counties of Orange, Osceola
and Seminole; s

(2) The *“Atlanta area,' consisting of
the Georgia counties of Fulton,
Paulding, Fayette, Clayton, Henry,
Rockdale, De Kalb, Gwinnett, Cobb,
Cherokee, Forsyth and Douglas;

(3) The *‘Memphis area,"” consisting of
the Tennessee countries of Shelby,
“Piptorr and Fayette, the Arkansas county
of Crittenden; and the Mississippi
county of De Soto;

(4) The “Richmond area,” consisting
of the Virginia city of Richmond and the
Virginia counties of Henrico, Hanover,
Goochland, Powhatan, Chesterfield,
Charles City, and New Kent.

Q. "Relevant facilities” means the
following NME psychiatric hospitals,
including, without limitation, all related
assets and businesses, successors and
assigns and all improvements, additions
and enhancements made to such assets:
MidSouth Hospital, Memphis,
Tennessee; Psychiatric Institute of
Richmond, Richmond Virginia; Brawner
North Medical Health System; Smyrna,
Georgia; Crescent Pines Hospital,
Stockbridge, Georgia; Laurel Oaks
Hospital and Residential Treatment
Center, Orlando, Florida.

1

It is further ordered that respondent
forthwith modify its Asset Sale
Agreement with NME, dated March 29,
1994, to rescind respondent’s agreement
to acquire the relevant facilities.

i

It is further ordered that, for a period
of ten (10) years from the date this order
becomes final, respondent shall not,
without the prior approval of the
Commission:

A. Acquire any psychiatric facility in
any of the relevant areas, including the
relevant facilities;

B. Permit any psychiatric facility it
operates in the relevant areas to be
acquired by any person that operates, or
will operate immediately following such
acquisition, any other psychiatric
facility in the relevant areas, including
the relevant facilities.

Provided, however, that such prior
approval shall not be required for:

1. The acquisition of a facility that is
(a) solely licensed as a residential
treatment center and not licensed as a
psychiatric facility, or (b) solely
operated as an outpatient facility and
not licensed as a psychiatric facility;

2. Any acquisition that does not
involve psychiatric seryices; or

3. Any acquisition otherwise subject
to this Paragraph III of this order if the
fair market value of (or, in case of an
asset acquisition, the consideration to be
paid for) the psychiatric facility or part
thereof to be acquired, including
assumption by respondent of any
liabilities, does not exceed five hundred
thousand dollars ($500,000).
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It is further ordered that, for a period
of ten (10) years from the date this order
becomes final, respondent shall not
directly or indirectly, through «
subsidiaries, partnerships or otherwise,
without providing advance written
notification to the Commission,
consummate any joint venture or other
arrangement with any other psychiatric
facility in the relevant areas, for the
joint establishment or operation of any
new psychiatric facility, psychiatric
service or part thereof, in the relevant
areas, including the relevant facilities.
Such advance notification shall be filed
immediately upon respondent’s
issuance of a letter of intent for, or
execution of an agreement to enter into,
such a transaction, whichever is earlier.

Said notification required by this
Paragraph IV of this order shall be given
on the Notification and Report Form set
forth in the appendix to part 803 of title
16 of the Code of Federal Regulations
(as amended), and shall be prepared and
transmitted in accordance with the
requirements of that part, except that no
filing fee will be required for any such
notification, notification need not be
made to the United States Department of
Justice, and notification is required only
of respondent and not of any other party
to the transaction. Respondent is not
required to observe any waiting period
for said notification required by this
Paragraph IV.

Respondent shall comply with
reasonable requests by the Commission
staff for additional information
concerning any transaction subject to
this Paragraph IV of this order, within
fifteen (15) days of service of such
requests.

Provided, however, that no
transaction shall be subject to this
Paragraph IV of this order if:

1. The fair market value of the assets
to be contributed to the joint venture or
other arrangement by the psychiatric
facility not operated by respondent does
not exceed five hundred thousand
dollars ($500,000);

2. The transaction does not involve
psychiatric services; or

3. Notification is required to be made,
and has been made, pursuant to Section
7A of the Clayton Act, 15 U.S.C. 18a, or
prior approval by the Commission is
required, and has been requested,
pursuant to Paragraph 11l of this order.

“.’

1t is further ordered that, for a period
of ten (10) years from the date this order
becomes final, respondent shall not

permit all or any substantial part of any
psychiatric facility it operates in the

relevant areas to be acquired by any
other person unless the acquiring
person files with the Commission, prior
to the closing of such acquisition, a
written agreement to be bound by the
provisions of this order, which
agreement respondent shall require as a
condition precedent to the acquisition.
1%

It is further ordered that, within sixty
(60) days after the date this order
becomes final, and annually thereafter
for a period of ten (10) years on the
anniversary of the date this order
becomes final, and at other times as the
Commission may require, respondent
shall file a verified written report with
the Commission setting forth in detail
the manner and form in which it has
complied and it is complying with the
requirements of this order.

v

It is further ordered that, for the
purpose of determining or securing
compliance with this order, respondent
shall permit any duly authorized
representative of the Commission:

A. Access, during office hours and in
the presence of counsel, to inspect and
copy all books, ledgers, accounts,
correspondence, memoranda and other
records and documents in the
possession or under the control of
respondent relating to any matters
contained in this order; and

B. Upon five days’ notice te
respondent and without restraint or
interference from it, to interview
officers, directors, or employees of
respondent.

VIl

It is further ordered that respondent
shall netify the Commission at least
thirty (30) days prior to any proposed
change in the corporate respondent such
as dissolution, assignment, sale
resulting in the emergency of a
successor corporation, or the creation or
dissolution of subsidiaries or any other
change in the corporation that may
affect compliance obligations arising out
of the order.

Analysis of Proposed Consent Order to
Aid Public Comment

The Federal Trade Commission
(“Commission") has accepted
provisionally an agreement containing a
proposed consent order from Charter
Medical Corporation (“Charter”), under
which Charter would agree not to
acquire certain psychiatric facilities
from National Medical Enterprises
(*“NME").

The proposed Consent Order has been
placed on the public record for sixty

(60) days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days.
the Commissien will again review the
agreement and the comments received.
and will decide whether it should
withdraw from the agreement or make
final the agreement'’s proposed order.

Charter has proposed to acquire
certain assets and businesses from NME,
including 17 psychiatric hospitals,
chemical dependency facilities and
residential treatment centers.

The proposed complaint alleges that
the proposed acquisition, if
consummated, would constitute a
violation of Section 7 of the Clayton
Act, as amended, 15 U.S.C. 18, and
Section 5 of the FTC Act, as amended,
15 U.S.C, 45, in the market for
psychiatric services in several
geographic areas in the United States.
The proposed Consent Order would
remedy the alleged violation by
allowing the NME facilities and those
geographic areas to remain as viable
competitors or be sold to a third party
other than Charter.

The proposed Consent Order provides
that Charter forthwith modify its Asset
Sale Agreement with NME, dated March
29, 1994, to rescind Charter’s agreement
to acquire the following facilities:
MidSeuth Hospital, Memphis,
Tennessee; Psychiatric Institute of
Richmond, Richmond, Virginia;
Brawner North Medical Health System,
Smyrna, Georgia; Crescent Pines
Hospital, Stockbridge. Georgia; and
Laurel Oaks Hospital and Residential
Treatment Center, Orlando, Florida.
Under the terms of a letter of
understanding from NME, the
Commission will receive advance
written notification of sale of any of
these facilities.

The Order also requires Charter, for a
ten-year period, to obtain prior approval
from the Commission before acquiring
any psychiatric facility in any of the
following geographic areas, as defined
in the Order: The Orlando area; the
Atlanta area; the Memphis area; and the
Richmond area. The Order also requires
Charter to obtain prior approval before
permitting any psychiatric facility it
operates in the four geographic areas to
be acquired by any person that operates,
or will operate immediately following
such acquisition, any other psychiatric
facility in the geographic areas, fora
ten-year period.

The Order also requires Charter, for 3
ten-year period to provide advance
written notification to the Commission
before consummating any joint ventures
with any other psychiatric facility in the
four geographic areas specified.
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Under the provisions of the Order,
Charter is required to provide to the
Commission a report of compliance
with the Order within sixty (60) days
following the date the Order becomes
final, and annually thereafter for period
of ten years.

The purpose of this analysis is to
facilitate public comment on the
proposed Order. and it is not intended
to constitute an official interpretation of
the agreement and proposed Order or ta
modify it any way their terms.

Donald S, Clark,

Secretary.

[FR Doc. 84-29182 Filed 11-25-94; 8:45-am}
BILLING CODE 8750-01-M

[File No. 941 0116]

Americarr Home Products Corp.;
Proposed Consent Agreement With
Analysis to Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, accepted subject to final
Commission approval, would require,
among other other things, a New Jersey-
based corporation to divest its tetanus
and diphtheria vaccine business to a
Commission-approved buyer, to license
Cyanamid's rotavirus vaccine research
to a Commission-approved licensee, and
lo discontinue reporting arrangements
with licensees that may provide
competitively sensitive information.

The consent agreement also would
prohibit, for tem years, the respondent
from acquiring any interest in any entity
engaged in the clinical development, or
manufacture and sale, of tetanus,

d.i phtheria, or rotavirus vaccines in the
United States without prior Commission
approval.

DATES: Comments must be received on
or before ]anuary 27, 1995,

ADDRESSES: Comments should be
directed tor FFC/Office of the Secretary,
Room 159, 6th St. and Pa. Ave., NW.,
Washington, D€ 20580.

FOR FURTHER INFORMATION CONTACT:
Claudia Higgins or Ann Malester, FTC/
S-2224, Washington, DC 20580. (202)
326-2682

SUPPLEMENTARY INFORMATION: Pursuant
10 section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15.U.8.C.
46 and § 2.34 of the Commission’s rules
of practice (16 CFR 2.34), notice is
hereby given that the following consent
“greement containing a consent order to
divest, having been filed with and

accepted, subject to final approval, by
the Commission, has been placed on the
public record for a periad of sixty (60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be available
for inspection.and copying at its
principal office in accordance with

§ 4.9(b)(b)(3i) of the Commission’s rules
of practice (16 CFR 4.9(b)(6)(ii]).
Agreement Containing Consent Order

The Federal Trade Commission
(*Cammission”), having imitiated an
investigation of the Acquisition of
certain stock of American Cyanamid
Company (“Cyanamid™} bv American
Home Products Corporation (“AHP™),
and it now appearing that AHP,
hereinafter sometimes referred to as
“Proposed Respondent,” is willing to
enter into an Agreement Containing
Consent Order (“Agreement™] to (i)
divest certain assets, (ii} license certain
assets, (iii] contract manufacture certain
products, (iv) cease and desist from
certain acts, and (v) provide for certain
other relief:

It is hereby agreed By and between
Proposed Respondent, by its duly
authorized officers and its attorneys,
and counsel for the Commission that:

1. Proposed Respondent AHP'isa
corporation organized, existing and
doing businessunder and by virtue of
the laws of the state of Delaware, with
its principal place of business lecated at
Five Giralda Farms, Madison, New
Jersey 07940.

2. Proposed Respondent admits all the
jurisdictional facts set forth in the draft
of cogxrglaimdhg attached.

3. e pondent waives:

(a) Anl;mﬁxrtherprocedural steps;

(b) The:requirement that the
Commissien’s decision contain a
statement of findings of fact and
conclusions of law;

(c) All rights to seek judicial review
or otherwise to challenge or contest the
validity of the order entered pursuant to
this Agreement;and

(d) Any claims under the Equal
Access to Justice Act.

4, This Agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
Agreement is accepted by the
Commission it, together with the draft of
complaint contemplated thereby, will be
placed on the public record for a period
of sixty (60) days and information in
respect. thereto publicly released. The
Commission thereafter may either
withdraw its acceptanee of this
Agreement and so notify the Proposed
Respondent, in which event it will take
such action as it may consider

appropriate, or issue and serve its
complaint (in such form as the
circumstances may require) and
decision, in disposition of the
proceeding. :

5. This ﬁgreemem is for settlement
purposes only and does not constitute
an admission by the Proposed
Respondent that the law has been
violated as alleged in the draft of
complaint here attached, or that the
facts as alleged in the draft complaint,
other than jurisdictional facts, are true.

6. This Agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.34 of the
Commission’s rules, the Commission
may, without further notice to Propaesed
Respondent, (1) issue its complaint
corresponding in form and substance
with the draft of complaint here
attached and its decision containing the
following Order to divest and license
and to cease and desist in dispesition of
the proeeeding, and. (2) make
information public with respect thereta.
When so entered, the Ordershall have
the same force and effect and: may be
altered, modified, or set aside in the
same manner and within: the'same time
provided by statute for other orders. The
Order shall become final upon service.
Delivery by the United States Postal
Service of the camplaint and decision
containing the agreed-to Order to
Proposed Respendent's address as
stated in this Agreement shall constitute
service: Proposed Respondent waives
any right it may have te any ether
manner of service: The complaint may
be used in construing the terms:of the
Order, and ne agreement,
understanding, representation, or
interpretation not contained in the
Order or the Agreement may be used to
vary or contradict the terms of the
Order.

7. Propoesed Respondent has read the
propesed Complaint and Order
contemplated hereby. Proposed
Respondent understands that once the
Order has been issued, it will be
required to file one er more compliance
reports showing it has fully complied
with the Order. Proposed Respondent
further understands that it may be liable
for civil penalties in the amount
provided by law for each violation of
the Order after it becomes finak

Order
I

Definitions

It is ordered, That, as used in this
Order, the following definitions shall

apply:
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A. "“AHP" means American Home
Products Corporation, its predecessors,
subsidiaries, divisions, groups and
affiliates controlled by AHP, and their
respective directors, officers, employees,
agents and representatives, and their
respective successors and assigns.

B. “Cyanamid' means American
Cyanamid Company.

C. "Acquirer” means the entity to
whom AHP shall divest AHP’s Tetanus
and Diphtheria Vaccine Assets pursuant
to Paragraph II of this Order.

D. “New Acquirer’’ means the entity
to whom the’trustee shall divest AHP’s
Tetanus and Diphtheria Vaccine Assets
pursuant to Paragraph IV of this Order.

E. “Rotavirus Licensee” means the
entity to whom AHP shall license
Cyanamid’s Rotavirus Vaccine Research
pursuant to Paragraph V of this Order.

F. “Respondent” means AHP.

G. "Commission’ means the Federal
Trade Commission.

H. ““Acquisition” means the
acquisition by AHP of the common
stock of Cyanamid pursuant to a tender
offer commended on August 10, 1994.

I. “*AHP’s Tétanus and Diphtheria
Vaccine Assets” means AHP's assets
relating to the manufacture and sale of
AHP's Tetanus and Diphtheria Vaccines
that are not part of AHP's physical
facilities or other tangible assets.
“AHP's Tetanus and Diphtheria Vaccine
Assets" include but are not limited to
all formulations, patents, trade secrets,
technology, know-how, specifications,
designs, drawings, processes,
production information, manufacturing
information, testing and quality control
data, research materials, technical
information, distribution information,
customer lists, information stored on
management information systems and
specifications sufficient for the Acquirer
or the New Acquirer, as applicable, to
use such information, software used
solely in connection with AHP's
Tetanus and Diphtheria Vaccines and
all data, materials and information
relating to United States Food and Drug
Administration (“FDA") approvals for
Tetanus and Diphtheria Vaccines.
“AHP’s Tetanus and Diphtheria Vaccine
Assets” do not include any
manufacturing assets of AHP or any
assets acquired by AHP from American
Cyanamid as a result of the Acquisition
or AHP's Vaccine Filling and Packaging
Assets.

J. *“AHP’s Vaccine Filling and
Packaging Assets” means a non-
exclusive license to all patents, trade
secrets, technology and know-hew
relating to filling vials, syringes or other
forms of filling or packaging used by
AHP for Tetanus and Diphtheria
Vaccines at any time up to and

including the date of the Acquisition,
including but not limited to the Tubex®
filling system, *“AHP’s Vaccine Filling
and Packaging Assets’ do not include
any manufacturing assets of AHP or any
assets acquired by AHP from American
Cyanamid as a result of the Acquisition.

K. “Tetanus and Diphtheria Vaccines”

means vaccines used to create and
maintain antitoxin levels in human
beings to prevent tetanus and/or
diphtheria, including tetanus toxoid
vaccine, tetanus-diphtheria toxoids
vaccine (adult) and diphtheria-tetanus

toxoids vaccine (pediatric), approved by'

the FDA for sale in the United States.

L. “Contract Manufacture’ means the
manufacture of Tetanus and Diphtheria
Vaccines by AHP for sale to the
Acquirer or the New Acquirer, as
applicable, in Finished Packaged Form,
in annual volumes not to exceed:
Tetanus Toxoid (fluid) 1,000,000 doses;
Tetanus Toxoid (absorbed) 3,000,000
doses; diphtheria-tetanus toxoids
vaccine (pediatric) 1,000,000 doses; and
tetanus-diphtheria toxoids vaccine
(adult) 13,000,000 doses.

M. “Finished Packaged Form'' means
packaged in a form acceptable for
commercial sale in the United States, in
each form of packaging, or substantially
similar thereto (including Tubex® &
prefilled syringes) as that used by AHP
(any time up to and including the date
of the Acquisition) in the distribution
and sale of AHP’s Tetanus and
Diphtheria Vaccines, with information
including but not limited to the name
and identification codes of the Acquirer
or the New Acquirer, as applicable,
inscribed on the packaging of the
Tetanus and Diphtheria Vaccines, and
packaged in units specified by the
Acquirer or the New Acquirer, as
applicable, as permitted by AHP'’s
existing FDA approvals.

N. “Cost” means AHP's actual per
unit cost of manufacturing AHP’s
Tetanus and Diphtheria Vaccines,
which may be adjusted once annually to
reflect any increases in AHP's actual
cost, provided, however, that for any
year, the total rate of such adjustment
with respect to all components of cost
other than material and labor shall not
exceed the rate of increase in the
Consumer Price Index for such year.

O. “Formulation” means any and all
information, including both patent and
trade secret information, technical
assistance and advice, relating to the
manufacture of Tetanus and Diphtheria
Vaccines that meet United States Food
and Drug Administration approved
specifications therefor.

P. “Cyanamid’s Rotavirus Vaccine
Research” means:

(1) All of the patents and patent
applications that Cyanamid holds, has
an option to hold or is licensed to
practice under and that are directed to
the development of a vaccine to protect
humans against rotavirus disease;

(2) All of the know-how that
Cyanamid received from licensors or
developed itself that is directed to the
development of a vaccine to protect
humans against rotavirus disease;

(3) All of the biochemical materials,
including, but not limited to, reagents,
cell lines, monoclonal antibodies,
bacculovirus stocks and rotarvirus
stocks that are directed to the
development of a vaccine to protect
humans against rotavirus disease; and

(4) All documentation, written
materials, and other relevant data that
are directed to the development of a
vaccine to protect humans against
rotavirus disease;
as of that date of the licensing pursuant
to Paragraph V or VI of this Order,
which can be licensed to the Rotavirus
Licensee including, but not limited to,
those items enumerated in the
Confidential Appendix A attached to
the Confidential version of this
Agreement on file at the Commission.

I

Tetanus and Diphtheria Vaccines
Divestiture Provisions

It is further ordered, That:

A. Within four (4) months of the date
this Order becomes final, AHP shall
divest, absolutely and in good faith,
AHP’s Tetanus and Diphtheria Vaccine
Assets and consummate an agreement
that includes the provisions required by
Paragraph II.C of this Order, with an
Acquirer or a New Acquirer, as
applicable, (hereinafter **"Divestiture
Agreement’).

B. Respondent shall divest AHP's
Tetanus and Diphtheria Vaccine Assets
only to and consummate a Divestiture
Agreement only with an Acquirer or
New Acquirer, as applicable, that
receives the prior approval of the
Commission and only in a manner that
receives the prior approval of the
Commission. The purpose of the
divestiture of AHP’s Tetanus and
Diphtheria Vaccine Assets and the
Divestiture Agreement is to ensure the
continuation of AHP Tenanus and
Diphtheria Vaccine Assets as an
ongoing, independent operation,
engaged in the same business in which
AHP's Tetanus and Diphtheria Vaccine
Assets are presently engaged, and to
remedy the lessening of competition
resulting from the proposed Acquisition
as alleged in the Commission's
Complaint.
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C. The Divestiture Agreement shall
include the following and AHP shall
rommit to:satisfy the follo =

1. AHP shall Centract ure
ad deliver to the Acquirer or the New
Acquirer, as:applicable, in a timely
manner the requirements of the
Acquirer or the New Acquirer, as.
spplicable, for Fetanus and Diphtheria
Vaccines at AHP’s Cost for a period not
lo exceed five (5) years from the date the
Divestiture Agreement (or the New
Acquirier’s Divestiture Agreement, as
spplicable) is approved, or six (6)
months after the date the Acquirer or
the New Aequirer, as applicable, obtains
all necessary FDA approvals to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States,
whichever is earlier; Provided, however,
That the five (5) year period shall be
extended fora period not to exceed
twenty-four (24) months if the trustee
submits to the Commission the
certification provided for in
Subparagrag: I1.C.10 of this Order.

2. AHP shall commence delivery of
Tetanus and Diphtheria Vaccines to the
Acquirer or the New Acquirer, as
applicable, within two (2) months from-
the date the Commission approves the
Acquirer and the Divestiture Agreement
(or the New Acquirer and its Divestiture
Agreement). 3

3. After AHP eommences delivery of
Tetanus and Diphtheria Vaccine to the
Acquirer or the New Acquirer, as
applicable, pursuant to:Subparagraph
IL.C.2 of this Order, all inventory of
Tetanus and a Vaccines
produced by AHP at its facility located
at Marietta, Pennsylvania, regardless of
the date of its production, may be sold
by AHP only ta the Acquirer or the New

Acquirer, as applicable.

4. AHP shall make representations
and warranties to the Aequirer or the
New Acquirer, as applicable, that the
Tetanus and Diphtheria Vaceines
contract manufactured by AHP for the
Acquirer or the New Acquirer, as
applicable, meet the United States Food
and Drug Administration approved
specifications therefore and are not
adulterated or misbranded within the
meaning of the Foed, Drug, and
Cosmetic Act, 21 U.S.C. 321, et seq.

AHP shall agree to indemnify, defend .
and hold the Aequirer or the New
Acquirer, as applicable, harmless from
any and all suits, claims, actiens,
demands, liabilities, ex or losses
alleged to result from the failure of the
letanus and Diphtheria Vaceines
contract manufacturer by AHP tomeet
FDA specifications. This obligation
shall be contingent upen the Acquirer or
the New Acquirer, as applicable, giving
AHP prompt, adequate notice of such

claim, cooperating fully in the defense
of such claim, and permitting AHP to
assume the sole control of all phases of
the defense and/or settlement of such
claim, including the selection of
counsel. This obligation shall not
require AHP to be liable for any
negligent act or omission of the
Acquirer or the New Acquirer, as
applicable, or for any representations
and warranties, express or implied,
made by the Acquirer or the New
Acquirer, as applicable, that exceed the
representations and warranties made by
AHP to the Acquirer or the New
Acquirer, as applicable.

5. During the term of contract
manufacturing, upon reasonable request
by the Acquirer or the New Acquirer, as
applicable, AHP shall make available to
the Acquirer or the New Acquirer, as
applicable, all records kept in the
normal course of business that relate to
the cost of manufacturing Tetanus and
Diphtheria Vaccines at its Marietta,
Pennsylvania facili %

6. Upon reasonable notice and request
from the Acquirer or the:New Acquirer,
as applicable, AHP shall provide
information, technical assistance and
advice sufficient to assist the Acquirer
or the New Acquirer, as applicable, in
obtaining all necessary FDIA approvals
tom ing Tetanus and
Diphtheria Vaccines for sale in the
United States. Upen reasonable notice
and request from the ar the
New Acquirer, as applicable, AHP shall
also provide consultation with
knowledgeable emplovees of AHP and
training at the Acquirer’s facility or the
New Acquirer’s facility, as applicable,
for a period of time, not to exceed one
(1) year, sufficient to satisfy the
Acquirer’s management or the: New
Acquirer's management, as applicable,
that its personnel are adequately trained
in the manufacture of Tetanus and
Diphtheria Vaccines for sale im the
United. States. Respondent may reguire
reimbursement from the Acquirer or the
New Acquirer, as applicable, for all its:
direct out-of-packet expenses incurred
in providing the services required by
this Subparagraph ILC.6.

7. AHP shall offer an option for a non-
exclusive license of AHP's Vacecine
Filling and Packaging Assets to the
Acquirer er the New Acquirer, as
applicable, which eption shall be
exercisable within ene (1) year from the
date the Commission approves the
Divestiture Agreement and the Acquirer
or New Aequirer; as applicable. The
license granted pursuant ter this
Subparagraph: (a) May prohibit any
sublicensing by the Acguirer oxr New
Acquirer, as applicable, except as part of
a sale of all of the Tetanus and

Diphtheria Vaccines assets of the
Acquirer or New Acquirer, as
applicable, if such sale occurs after the
Acquirer or the New Acquirer, as
applicable, has obtained all necessary

FDA approvals to-manufacture tetanus

and diphtheria vaccines for sale in the
United States; (b) shall terminate if the
Acquirer or New Acquirer, as.
applicable, ceases to produce or sell
Tetanus and Diphtheria Vaccines i the
United States, unless the license is
transferred to a new entity pursuant ta
Paragraph II.C.7 (a); and (c) may
prohibit the Acquirer or the New
Acquirer, as applicable, from using
AHP's Vaccine Filling and Packaging
Assets for any purpose other than for
filling and packaging products
manufactured or sold by the Acquirer or
the New Acquirer, as-applicable.

8. The Divestiture Agreement shall
require the Acquirer or the New
Acquirer, as applicable, to submilt to the
Commission within sixty (60) days of
the approval by the Commission of the
Divestiture Agreement with the
Acquirer or the New Acquirer;, as
applicable, a certification attesting to
the good faith intention of the Acquirer
or the New Acquirer, as applicable, and
including an actual plan by the Acquirer
or the New Acquirer, as applicable, to
obtain in an expeditious manner all
necessary FDA approvals to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States.

9. The Divestiture Agreement shall
require the Acquirer orthe New
Acquirer, as applicable, to submit to the
trustee appointed pursuant to Paragraph
111 of this order, periodic verified
written reports setting forth irr detail the
efforts of the Acquirer or the New
Acquirer, as applicable, to sell contract
manufactured Tetanus and eria
Vaccines in the United States and to
obtain all FDA approvals necessary to
manufacture its own Tetanus and .
Diphtheria Vaccines for sale in the
United States. The Divestiture
Agreement shall require the first such
report to be submitted 60 days from: the
date the Divestiture Agreement is
approved by the Commission and every
90 days thereafter until all
FDA approvals are obtained by the
Acquirer or the New Acquirer, as:
applicabile, to manufacture Tetanus and
Diptheria Vaccines for sale in the
United States. The Bivestiture
Agreement shall alse require the
Acquirer or the New Acquirer, as
applicable, to repert to the Commission
and the trustee at least thirty (30) days
prior to its ceasing the sale of contract
manufactured Tetanus and Diphtheria
Vaceines in the United States for any
time period exceeding sixty (60} days or
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abandoning its efforts to obtain all
necessary FDA approvals to
manufacture its own Tetanus and
Diphtheria Vaccines for sale in the
United States.

10. The Divestiture Agreement shall
provide that the Commission may
terminate the Divestiture Agreement if
the Acquirer or the New Acquirer, as
applicable: (1) Voluntarily ceases for
sixty (60) days or more the sale of
Tetanus and Diphtheria Vaccines in the
United States prior to obtaining all
necessary FDA approvals to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States;
(2) abandons its efforts to obtain all
necessary FDA approvals to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States;
or (3) fails to obtain all necessary FDA
approvals of its own to manufacture
Tetanus and Diphtheria Vaccines for
sale in the United States within five (5)
years from the date the Commission
approves the Divestiture Agreement
with the Acquirer or the New Acquirer,
as applicable; Provided, however, That
the five (5) year period may be extended
for a period not to exceed twenty-four
(24) months if the trustees-certifies to
the Commission that the Acquirer or the
New Acquirer, as applicable, made good
faith efforts to obtain all necessary FDA
approvals for manufacturing Tetanus
and Diphtheria Vaccines for sale in the
United States and that such FDA
approvals appear likely to be obtained
within such extended time period.

11. The Divestiture Agreement shall
provide that, if the Divestiture
Agreement is terminated, the AHP
Tetanus and Diphtheria Vaccine Assets
shall be divested by the trustee to a New
Acquirer pursuant to the provisions of
Paragraph IV of this Order.

D. While the obligations imposed by
Paragraphs II, III or IV of this Order are
in effect, Respondent shall take such
actions as are necessary: (1) To maintain
all necessary FDA approvals to
manufacture AHP’s Tetanus and
Diphtheria Vaccines for sale in the
United States; (2) to maintain the
viability and marketability of AHP’s
Tetanus and Diphtheria Vaccine Assets
as well as all tangible assets, including
manufacturing facilities, needed to
contract manufacture and sell Tetanus
and Diphtheria Vaccines; and (3) to
prevent the destruction, removal,
wasting, deterioration or impairment of
any of AHP’s Tetanus and Diphtheria
Vaccine Assets or tangible assets
including manufacturing facilities
needed to contract manufacture and sell
Tetanus and Diphtheria Vaccines except
for ordinary wear and tear.

I

Tetanus and Diphtheria Vaccines
Trustee Auditor Provisions

It is further ordered, That:

A. Within thirty (30) days of the date
this Order becomes final, the
Commission shall appoint a trustee to
ensure that AHP and the Acquirer or the
New Acquirer, as applicable,
expeditiously perform their respective
responsibilities as required by the
Divestiture Agreement approved by the
Commission and by Paragraph Il of this
Order. AHP shall consent to the
following terms and conditions
regarding the trustee’s powers, duties,
authorities, and responsibilities:

1. The Commission shall select the
trustee, subject to the consent of AHP,
which consent shall not be
unreasonably withheld. IF AHP has not
opposed, in writing, including the
reasons for opposing, the selection of
any proposed trustee within ten (10)
days after notice by the staff of the
Commission to AHP of the identity of
any proposed trustee, AHP shall be
deemed to have.consented to the
selection of the proposed trustee.

2. The trustee shall have the power
and authority to assure Respondent’s
compliance with the terms of Paragraph
11 of this Order and with the Divestiture
Agreement with the Acquirer or the
New Acquirer, as applicable.

3. Within ten (10) days after
appointment of the trustee, AHP shall
execute a trust agreement that, subject to
the prior approval of the Commission,
confers on the trustee all the rights and
powers necessary to permit the trustee
to assure Respondent’s compliance with
the terms of Paragraph I of this Order
and with the Divestiture Agreement
with the Acquirer or the New Acquirer,
as applicable. 2

4. The trustee shall serve until such
time as the Acquirer or the New
Acquirer, as applicable, has received all
necessary FDA approvals to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States,
or for fifteen years, whichever is shorter.

5. The trustee shall have full and
complete access to the personnel, books,
records, facilities and technical
information related to the manufacture
of AHP’s Tetanus and Diphtheria
Vaccines, or to any other relevant
information, as the trustee may
reasonably request, including but not
limited to all records kept in the normal
course of business that relate to the cost
of manufacturing Tetanus and
Diphtheria Vaccines. Respondent shall
cooperate with any reasonable request
of the trustee. Respondent shall take no
action to interfere with or impede the

trustee’s ability to assure Respondent's
compliance with Paragraph II of this
Order and the Divestiture Agreement
with the Acquirer or the New Acquirer;
as applicable,

6. The trustee shall serve, without
bond or other security, at the cost and
expense of AHP, on such reasonable and
customary terms and conditions as the
Commission may set. The trustee shall
have authority to employ, at the cost
and expense of AHP, such consultants,
accountants, attorneys and other
representatives and assistants as are
reasonably necessary to carry out the
trustee’s duties and responsibilities. The
trustee shall account for all expenses
incurred. The Commission shall
approve the account of the trustee,
including fees for his or her services.

7. Respondent shall indemnify the
trustee and hold the trustee harmless
against any losses, claims, damages,
liabilities, or expenses arising out of, or
in connection with, the performance of
the trustee’s duties, including all
reasonable fees of counsel and other
expenses incurred in connection with
the preparations for, or defense of any
claim whether or not resulting in any
liability, except to the extent that such
liabilities, losses, damages, claims, or
expenses result from the misfeasance,
gross negligence, willful or wanton acts,
or bad faith by the trustee.

8. If the trustee ceases to act or fails
to act diligently, a substitute trustee
shall be appointed in the same manner
as provided in Paragraph III of this
Order.

9. The commission may on its own
initiative or at the request of the trustee
issue such additional orders or
directions as may be necessary or
appropriate to assure compliance with
the requirements of Paragraph II of this
Order and the Divestiture Agreement
with the Acquirer or the New Acquirer,
as applicable.

10. The trustee shall evaluate reports
submitted to it by the Acquirer or the
New Acquirer, as applicable, with
respect to the efforts of the Acquirer or
the New Acquirer, as applicable, to
obtain all necessary FDA approvals to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States
and shall report in writing to the
Commission every six months
concerning compliance by the
Respondent and the Acquirer or the
New Acquirer, as applicable, with the
provisions of Paragraph II of this Order
and the efforts of the Acquirer or the
New Acquirer, as applicable, to receive
all necessary FDA approvals to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States.
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B. Respondent shall comply with all
reasonable directives of the trustee
regarding:

1. Respondent’s obligations to
contract manufacture and deliver the
Acquirer’s requirements or the New
Acquirer’s requirements, as applicable,
for Tetanus and Diphtheria Vaccines,
pursuant to Paragraphs I1.C.1 and I1.C.2
of this Order;

2. Respondent’s obligations to provide
representations and warranties
regarding Tetanus and Diphtheria
Vaccines, pursuant to Paragraph I11.C.4
of this Order; and

3. Respondent’s obligations to provide
information, technical assistance and
advice, pursuant to Paragraph 11.C.6 of
this Order.

C. If the Commission terminates the
Divestiture Agreement pursuant to
Paragraph I1.C.10, the Commission may
direct the trustee to seek a New
Acquirer, as provided for in Paragraph
IV of this Order. :

v

Tetanus and Diphtheria Vaccines
Trustee Divestiture Provisions

It is further ordered, That:

A. (1) If AHP fails to divest absolutely
and in good faith AHP's Tetanus and
Diphtheria Vaccine Assets and to
consummate a Divestiture Agreement
with an Acquirer within four (4) months
from the date this Order becomes final,
then any executed Divestiture
Agreement with the Acquirer shall be
terminated and the Commission may
direct the trustee appointed pursuant to
Paragraph II of this Order (a) to divest
AHP's Tetanus and Diphtheria Vaccine
Assets and (b) to enter into a Divestiture
Agreement that satisfies the
requirements of Paragraph II of this
Order with a New Acquirer. The trustee
shall have the same authority and
responsibilities pursuant to Paragraph
11T of this Order with respect to the New
Acquirer.

(2) If the Commission terminates the
Divestiture Agreement pursuant to
Paragraph 11.C.10, the Commission may
direct the trustee appointed under
Paragraph 11 of this Order (a) to divest
AHP’s Tetanus and Diphtheria Vaccine
Assets to a New Acquirer and (b) to
enter into a new Divestiture Agreement
with such New Acquirer. In any case
under this subparagraph IV.A(2), the
trustee shall have the same authority
and responsibilities with respect to the
New Acquirer as those described in
Paragraph I1I of this Order.

_Neither the decision of the
Commission to direct the trustee nor the
decision of the Commission not to direct
the trustee to divest AHP's Tetanus and

Diphtheria Vaccine Assets under
subparagraph IV.A(1) of this Paragraph
shall preclude the Commission or the
Attorney General from seeking civil
penalties or any other relief available to
it, including a court-appointed trustee,
pursuant to section 5(1) of the Federal
Trade Commission Act, or any other
statute enforced by the Commission, for
any failure by the respondent to comply
with this order.

B. If the trustee is directed under
subparagraph A of this Paragraph to
divest the AHP Tetanus and Diphtheria
Vaccine Assets to a New Acquirer and
to enter into a Divestiture Agreement
with the New Acquirer, Respondent
shall consent to the following terms and
conditions regarding the trustee’s
powers, duties, authority, and
responsibilities:

1. The Commission shall extend the
authority and responsibilities of the
trustee appointed under Paragraph I1I of
this Order to include divesting AHP's
Tetanus and Diphtheria Vaccine Assets
and directing AHP to enter into a
Divestiture Agreement with the New
Acquirer, subject to the consent of
Respondent, which consent shall not be
unreasonably withheld. If respondent
has not opposed, in writing, including
the reasons for opposing, the extension
of the authority and responsibilities of
the trustee selected under Paragraph III
of this Order within ten (10) days after
notice by the staff of the Commission to
Respondent that the trustee’s authority
and responsibilities are to be extended
pursuant to this paragraph, respondent
shall be deemed to have consented to
the extension of the trustee’s authority
and responsibilities.

2. Subject to the prior approval of the
Commission, the trustee shall have the
exclusive power and authority to divest
AHP's Tetanus and Diphtheria Vaccine
Assets to a New Acquirer pursuant to
the terms of Paragraph II of this Order
and to enter into a Divestiture
Agreement with the New Acquirer
pursuant to the terms of Paragraph II of
this Order, which Divestiture
Agreement shall be subject to the prior
approval of the Commission. The trustee
will have the authorities and
responsibilities as described in
Paragraph III with respect to the New
Acquirer.

3. Within ten (10) days after extension
of the trustee’s authority and
responsibilities, respondent shall amend
the existing trust agreement, that,
subject to the prior approval of the
Commission and, in the case of a court-
appointed trustee, of the court, transfers
to the trustee all rights and powers
necessary to permit the trustee to divest
AHP's Tetanus and Diphtheria Vaccine

Assets to a New Acquirer and to enter
into a Divestiture Agreement with the
New Acquirer.

4. The trustee shall have six (6)
months from the date the Commission
extends his or her authority and
responsibilities under Paragraph IV
A.(1) of this Order to divest AHP's
Tetanus and Diphtheria Vaccines Assets
and to enter into a Divestiture
Agreement with the New Acquirer that
satisfies the requirements of Paragraph
11 of this Order.

5. The trustee shall have full and
complete access to the personnel, books,
records and facilities of AHP related to
the manufacture, distribution, or sale of
Tetanus and Diphtheria Vaccines or to
any other relevant information, as the
trustee may request. Respondent shall
develop such financial or other
information as such trustee may request
and shall cooperate with the trustee.
Respondent shall take no action to
interfere with or impede the trustee’s
accomplishment of his or her
responsibilities.

6. The trustee shall use his or her best
efforts to negotiate the most favorable
price and terms available in each
contract that is submitted to the
Commission, subject to respondent’s
absolute and unconditional obligation to
divest at no minimum price; to assure,
that AHP enters into a Divestiture
Agreement that complies with the
provisions of paragraph IL.A; to assure
that AHP complies with the remaining
provisions of paragraph II of this Order;
and to assure that the New Acquirer
obtains all necessary FDA approvals to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States.
The divestiture and the Divestiture
Agreement shall be made to the New
Acquirer in the manner set forth in
Paragraph II of this Order; provided,
however, if the trustee receives bona
fide offers from more than one acquiring
entity, and if the Commission
determines (o approve more than one
such acquiring entity, the trustee shall
divest to the acquiring entity selected by
respondent from among those approved
by the Commission.

7. The trustee shall serve, without
bond or other security, at the cost and
expense of respondent, on such
reasonable and customary terms and
conditions as the Commission or a court
may set. The trustee shall have the
authority to employ, at the cost and
expense of respondent, such
consultants, accountants, attorneys,
investment bankers, business brokers,
appraisers, and other representatives
and assistants as are necessary to carry
out the trustee’s duties and
responsibilities. The trustee shall
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account for all monies derived from the
divestiture and all expenses incurred.
After approval by the Commission and,
in the case of a court-appointed trustee,
by the court, of the account of the
trustee, including fees for his or her
services, all remaining monies shall be
paid at the direction of the respondent.
The trustee’s compensation shall be
based at least in significant part on a
commission arrangement contingent on
the trustee's locating a New Acquirier
and assuring compliance with this
Order.

8. Respondent shall indemnify the
trustee and hold the trustee harmless
against any losses, claims, damages,
liabilities, or expenses arising out of, or
in connection with, the performance of
the trustee's duties, including all
reasonable fees of counsel and other
expenses incurred in connection with
the preparation for, or defense of any
claim, whether or not resulting in any
liability, except to the extent that such
liabilities, losses, damages, claims, or
expenses result from misfeasance, gross
negligence, willful or wanton acts, or
bad faith by the trustee.

9. If the trustee ceases to act or fails
to act diligently, a substitute trustee
shall be appointed in the same manner
as provided in Paragraph III of this
order.

10. The Commission or, in the case of
a court-appointed trustee, the court,
may on its own initiative or at the
request of the trustee issue such
additional orders or directions as may
be necessary or appropriate to comply
with the terms of this Order.

11. The trustee shall have no
obligation or authority to operate or
maintain AHP's Tetanus and Diphtheria
Vaccine Assets.

12. The trustee shall report in writing
to respondent and the Commission
every sixty [60) days concerning his or
her efforts to divest AHP's Tetanus and
Diphtheria Vaccine Assets, AHP's
compliance with the terms of this Order,
and the New Acquirer’s efforts to obtain
all necessary FDA approval to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States. ~

13. If, within five (5) years from the
date on which the Commission
approves the New Acquirer, the New
Acquier has not obtained all necessary
FDA approvals to manufacture Tetanus
and Diphtheria Vaccines for sale in the
United States, then the Divestiture
Agreement between AHP and the New
Acquirer shall terminate.

Vv

Rotavirus Vaccine Research Licensing
Provisions

1t is further ordered That:

A. Within twelve (12) months after
the date this Order becomes final,
Respondent shall: (1) Grant a non-
exclusive license, in perpetuity, and in
good faith, of any technical information
and patent rights included in
Cyanamid’s Rotavirus Vaccine Research
(see Paragraphs A & C of Confidential
Appendix A); and (2) provide samples
for research, adequate to satisfy the
needs of the Rotavirus Licensee, of any
physical assets included in Cyanamid's
Rotavirus Vaccine Research (see
Paragraph B of Confidential Appendix
A) that are owned by AHP; Provided,
however, That such license shall be
limited: (i) To use solely in developing,
producing and selling a vaccine to
protect humans against rotavirus
disease; and (ii) to preclude its use to
develop a vector for a vaccine intended
to protect against a disease other than
rotavirus.

B. Respondent shall license
Cyanamid's Rotavirus Vaccine Research
only to a Rotavirus Licensee that
receives the prior approval of the
Commission and only in a manner that
receives the prior approval of the
Commission. The purpose of the
licensing of Cyanamid's Rotavirus
Vaccine Research is to ensure the
continuation of Cyanamid's Rotavirus
Vaccine Research as an ongoing
research project for a rotavirus vaccine
to be approved by the FDA for sale in
the United States and to remedy the
lessening of competition resulting from
the Acquisition as alleged in the
Commission’s complaint.

C. Upon reasonable notice and request
from the Rotavirus Licensee,
Respondent shall provide reasonable
assistance to the Rotavirus Licensee
regarding the Cyanamid Rotavirus
Vaccine Research. Such assistance shall
include reasonable consultation with
knowledgeable employees of AHP and
training at the Rotavirus Licensee’s
facilities or at such other place as is
mutually satisfactory to Respondent and
the Rotavirus Licensee for a period of
time sufficient to satisfy the Rotavirus
Licensee's management that its
personnel are appropriately trained to
proceed with the Cyanamid Rotavirus
Vaccine Research. However, AHP shall
not be required to continue providing
such assistance for more than six (6)
months from the date the licensing is
finally approved by the Commission.
AHP may require reimbursement from
the Rotavirus Licensee for all its direct
out-of-pocket expenses incurred in

providing the assistance to the Rotavirys
Licensee. «

D. Pending licensing of Cyanamid's
Rotavirus Vaccine Research,
Respondent shall take such actions as
are necessary to maintain the viability
and marketability of Cyanamid's
Rotavirus Vaccine Research and to
prevent the destruction, removal,
wasting, deterioration, or impairment of
Cyanamid's Rotavirus Vaccine Research
except for ordinary wear and tear.

VI

Rotavirus Vaccine Research Trustee
Exclusive Licensing Provisions

It is further ordered, That:

A. If AHP has not, within twelve (12)
months of the date this Order becomes
final, complied with the requirements of
Paragraph V of this Order, the
Commission may appoint a trustee to (1)
grant an exclusive license, in perpetuity,
and in good faith, of any technical
information and patent rights included
in Cyanamid’s Rotavirus Vaccine
Research (see Paragraphs A & C of
Confidential Appendix A); and (2)
provide samples for research, adequate
to satisfy the needs of the Rotavirus
Licenses, of any physical assets
included in Cyanamid's Rotavirus
Vaccine Research (see Paragraph B of
Confidential Appendix A) that are
owned by AHP; Provided, however,
That: (i) Such exclusive license shall be
limited ta use solely in developing,
producing and selling a vaccine to
protect humans against rotavirus
disease; (ii) such license shall be limited
to preclude its use to develop a vector
for a vaccine intended to protect against
a disease other than rotavirus; and (iii)
AHP shall have the right to retain and
use all of the Cyanamid Rotavirus
Vaccine Research assets, including
samples of the assets in Paragraph B of
Confidential Appendix A, for the
purpose of using them to develop a
vector for a vaccine intended to protect
against a disease other than rotavirus
and for any other purpose other than
developing and producing a vaccine (o
protect humans against rotavirus
disease. In the event the Commission or
the Attorney General brings an action
against Respondent pursuant to section
5(1) of the Federal Trade Commission
Act, 15 U.S.C. 45(1), or any other statute
enforced by the Commission, AHP shall
consent to the appointment of a trustee
in such action. Neither the appointment
of a trustee nor a decision not to appoint
a trustee under this Paragraph shall
preclude the Commission or the
Attorney General from seeking civil
penalties or any other relief available 10
it, including a court appointed trustee,
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pursuant to section 5(1) of the FTC Act,
or any other statute enforced by the
Commission, for any failure by
Respondent to comply with this order.

B. If a trustee is appointed by the
Commission or a court pursuant to
paragraph VLA of this Order, AHP shall
consent to the following terms and
conditions regarding the trustee’s
powers, duties, authorities, and
responsibilities.

1. The Commission shall select the
trustee, subject to the consent of AHP,
which consent shall not be
unreasonably withheld. The trustee
shall be a person with experience and
expertise in licensing technology. If
AHP has not opposed, in writing,
including the reasons for opposing, the
selection of any proposed trustee within
ten (10) days after notice by the staff of
the Commission to AHP of the identity
of any proposed trustee, AHP shall be
deemed to have consented to the
selection of the proposed trustee.

2. Subject to the prior approval of the
Commission, the trustee shall have the
exclusive power and authority to grant
an exclusive license of Cyanamid’s
Rotavirus Vaccine Research as described
in Paragraph VLA. (“the Rotavirus
Exclusive License').  °

3. Within ten (10) days after
appointment of the trustee, AHP shall
execute a trust agreement that, subject to
the prior approval of the Commission
and, in the case of a court-appointed
trustee, of the court, transfers to the
trustee all rights and powers necessary
to permit the trustee to enter into the
Rotavirus Exclusive License as required
by this Order.

4. The trustee shall have twelve (12)
months from the date the Commission
approves the trust agreement described
in Paragraph VI1.C.3 to accomplish the
Rotavirus Exclusive License required by
Paragraph VI of this Order, which shall
be subject to the prior approval of the
Commission. If, however, at the end of
the twelve (12) month period, the
trustee has submitted a plan of licensing
or believes that exclusive licensing can
be achieved within a reasonable time,
the twelve (12) month period may be
extended by the Commission or, in the
case of a court-appointed trustee, by the
court; provided, however, the
Commission may extend the twelve (12)
month period only two (2) times.

5. The trustee shall have full and
complete access to the personnel, books,
records, data, facilities, and technical
information related to the Rotayirus
Vaccine Research, or to any other
relevant information, as the trustee may
reasonably request. Respondent shall
develop such financial or other
information as such trustee may request

and shall cooperate with the trustee.
Respondent shall take no action to
interfere with or impede the trustee’s

- ability to accomplish the exclusive

licensing of Cyanamid’s Rotavirus
Vaccine Research required by this
Order. Any delays in exclusively
licensing Cyanamid's Rotavirus Vaccine
Research required by this Order caused
by Respondent shall extend the time
under Paragraph V1.C.4 for
accomplishing the exclusive licensing of .
Cyanamid’s Rotavirus Vaccine Research
required by this Order in an amount
equal to the delay, as determined by the
Commission or, for the court-appointed
trustee, by the court.

6. The trustee shall use his or her best
efforts to negotiate the most favorable
price and terms available in each
contract that is submitted to the
Commission, subject to AHP's absolute
and unconditional obligation to grant an
exclusive license to Cyanamid’s
Rotavirus Vaccine Research as required
by this Order at no minimum price. The
exclusive license shall be made in the
manner and to the Rotavirus Licensee as
set out in this Order; provided,
however, if the trustee receives bona
fide offers from more than one acquiring
entity, and if the Commission
determines to approve more than one
such acquiring entity, the trustee shall
grant an exclusive license to the
acquiring entity selected by Respondent
from among those approved by the
Commission.

7. The trustee shall serve, without
bond or other security, at the cost and
expense of AHP, on such reasonable and
customary terms and conditions as the
Commission or a court may set. The
trustee shall have authority to employ,
at the cost and expense of AHP, such
consultants, accountants, attorneys,
investment bankers, business brokers,
appraisers and other representatives and
assistants as are necessary to carry out
the trustee’s duties and responsibilities.
After approval by the Commission and,
in the case of a court-appointed trustee,
by the court, of the account of the
trustee, including fees for his or her
services, all remaining monies shall be
paid at the direction of AHP and the
trustee’s power shall be terminated. The
trustee's compensation shall be based at
least in significant part on a commission
arrangement contingent on the trustee’s
ability to grant an exclusive license of
Cyanamid’s Rotavirus Vaccine Research.

8. Respondent shall indemnify the
trustee and hold the trustee harmless

" against any losses, claims, damages,

liabilities, or expenses arising out of, or
in connection with, the performance of
the trustee’s duties, including all
reasonable fees of counsel and other

expenses incurred in connection with
the preparations for, or defense of any
claim whether or not resulting in any
liability, except to the extent that such
liabilities, losses, damages, claims, or
expenses result from the misfeasance,
gross negligence, willful or wanton acts,
or bad faith by the trustee.

9. If the trustee ceases to act or fails
to act diligently, a substitute trustee
shall be appointed in the same manner
as provided in Paragraph VI.A. of this
Order.

10. The Commission or, in the case of
a court-appointed trustee, the court,
may on its own initiative or at the
request of the trustee issue such
additional orders or directions as may
be necessary or appropriate to enter into
the Rotavirus Exclusive License
required by this Order.

11. The trustee shall have no
obligation or authority to operate or
maintain the Cyanamid Rotavirus
Vaccine Research.

12. The trustee shall report in writing
to AHP and to the Commission every
sixty (60) days concerning the trustee’s
efforts to grant an exclusive license of
Cyanamid’s Rotavirus Vaccine Research
as required by this Order.

viI ;
GM-CSF and IL-3 Royalties

It is further ordered, That:

A. Within thirty (30) days of the date
on which the FDA approves any
product that includes in whole or in
part GM—CSF, as identified in the
October 9, 1987 Technology Transfer
and GM-CSF Supply Agreement
between AHP and Sandoz, Ltd. (“GM-
CSF Agreement'’), AHP shall take such
action as may be necessary to ensure
that the royalty payments made
pursuant to Section 10.2(b) of the GM-
CSF Agreement and any reports of such
payments are made on a worldwide
aggregated basis.

B. Within thirty (30) days of the date
on which the FDA has approved both
(1) any product that includes in whole
orin part IL-3, asiidentified in the
August 17, 1987 License Agreement for
IL-3 between AHP and Sandoz, Ltd.
(“IL—-3 Agreement”); and (2) any
product that includes in whole or in
part Pixy321, also identified as rhIL-3/
rhGM-CSF 8. cerevisiae fusion protein,
AHP shall take such action as may be
necessary to ensure that the royalty
payments made pursuant to Section 3.2
of the IL-3 Agreement and any reports
of such payments are made on a
worldwide aggregated basis.
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Prior Approval

It is further ordered, That, for a period
of ten (10) years from the date this Order
becomes final or until Respondent
satisfies the requirements of Paragraphs
II, 11T or IV, whichever is later,
Respondent shall not without the prior
approval of the Commission, directly or
indirectly, through subsidiaries,
partnerships, or otherwise:

A. Acquire more than 1% of the stock,
share capital, equity, or other interest in
any concern, corporate or non-
corporate, presently engaged in, or
within the two years preceding such
acquisition engaged in, the (1) clinical
development or (2) manufacture and
sale of tetanus or diphtheria vaccines in
the United States;

B. Acquire any assets currently used
for or previeusly used for (and still
suitable for use for) the (1) clinical
development or (2) manufacture and
sale of tetanus or diphtheria vaccines in
the United States;

C. Acquire more than 1% of the stock,
share capital, equity, or other interest in
any concern, corporate or noncorporate,
presently engaged in, or within the two
years preceding such acquisition
engaged in, the (1) clinical development
or (2) manufacture and sale in the
United States of a vaccine to protect
humans against rotavirus disease; or

D. Acquire any assets currently used
for or previously used for (and still
suitable for use for) the (1) clinical
development or (2) manufacture and
sale in the United States of a vaccine to
protect humans against rotavirus
disease.

IX.
Reports

It is further ordered, That:

A. Within sixty {(60) days after the
date this Order becomes final and every
six (6) months after the date this Order
becomes final until AHP has fully
complied with the provisions of
Paragraphs 11, IV, V and VI of this Order,
AHP shall submit to the Commission a
verified written report getting forth in
detail the manner and form in which it
intends to comply, is complying, and
has complied with these Paragraphs of
this Order. AHP shall include in its
compliance reports, among other things
that are required from time to time, a
full description of the efforts being
made to comply with these Paragraphs
of this Order, including a description of
all substantive contacts or negotiations
for accomplishing the divestitures and
entering inte the Divestiture Agreement
required by this Order, including the

identity of all parties contacted. AHP
shall include in its compliance reports
copies of all written communications to
and from such parties, ail internal
memoranda, and all reports and
recommendations concerning the
Divestiture Agreement required by
Paragraph 11 of this Order.

B. One (1) year from the date this
Order becomes final and annually for
the next nine (9) years on the
anniversary of the date this Order
becomes final or until the Acquirer or
New Acquirer, as applicable, has
obtained all necessary FDA approvals to
manufacture Tetanus and Diphtheria
Vaccines for sale in the United States,
whichever is later, and at such other
times as the Commission may require,
Respondent shall file a verified written
report with the Commission setting
forth in detail the manner and form in
which it has complied and is complying
with this Order.

X
Access

It is further ordered, That, for the
purpose of determining or securing
compliance with this Order, and subject
to any legally recognized privilege,
upon written request and on reasonable
notice to Respondent, Respondent shall
permit any duly authorized
representatives of the Commission:

A. Access, during office hours and in
the presence of counsel, to inspect and
copy all books, ledgers, accounts,
correspondence, memoranda and other
records and documents in the
possession or under the control of
Respondent, relating to any matters
contained in this consent order; and

B. Upon five (5) days’ notice to
Respondent, and without restraint or
interference from Respondent, to
interview officers or employees of
Respondent, who may have counsel
present, regarding such matters.

XL

Corporate Change

It is further ordered, That Respondent
shall notify the Commission at least
thirty (30) days prior to any change in
Respondent such as dissolution,
assignment or sale resulting in the
emergence of a successor, the creation
or dissolution of subsidiaries or any
other change that may affect compliance
obligations arising out of the Order.

XII.
Sunset

It is further ordered, That,
notwithstanding any other provision of
this Order, this Order shall terminate

twenty years from the date this Order
becomes final.

Analysis of Proposed Consent Order To
Aid Public Comment

The Federal Trade Commission
(**Commission”) has accepted subject 1o
final approval an agreement containing
a proposed Consent Order from
American Home Products Corporation
(**AHP"") which requires AHP to divest
its tetanus and diphtheria vaccines
business to a Commission-approved
purchaser. Further, AHP would be
required to license American Cyanamid
Company’s (*Cyanamid"’) rotavirus
vaccine research and to aggregate
royalty payment information relating to
sales of particular cytokines used for
white blood cell and platelet restoration
once FDA approval is obtained for these
products.

The proposed Consent Order has been
placed on the public record for sixty
(60) days for reception of comments by
interested persons. Comments received
during this period will become part of
the public record. After sixty (60) days.
the Commission will again review the
agreement and the comments received
and will decide whether it should
withdraw from the agreement or make
final the agreement'’s proposed Order

Pursuant to.an August 17, 1994,
Agreement and Plan of Merger, AHP
will acquire all of Cyanamid’s voting
stock. The proposed complaint alleges
that the proposed acquisition would
violate Section 7 ofthe Clayton Act, as
amended, 15 U.S.C. 18, and Section 5 of
the FTC Act, as amended, 15 U.S.C. 45,
in the following five markets in the
United States:

(1) Combined tetanus and diphtheria
vaccines approved for use for adults and
children at least seven years old, known
as “adult Td";

{2) Combined diphtheria and tetanus
vaccines for children between the ages
of two months and seven years old,
known as “pediatric DT™;

(3) Uncombined tetanus vaccines,
known as “tetanus toxoid™;

(4) Rotavirus vaccine research and
development; and .

(5) Cytokine research, development,
and production.

The proposed Consent Order would
remedy the alleged violation in each of
these markets. In the area of tetanus and
diphtheria vaccines, AHP would be
required to divest, within four months,
its tetanus and diphtheria vaccines
business to a Commission approved
purchaser. Because that purchaser will
need to obtain FDA approval before it
can begin selling tetanus and diphtheria
vaccines; the proposed Consent Order
also requires AHP to manufacture these
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vaccines for the approved purchaser for
a period of five years or until the
purchaser gains FDA approvals to
manufacture its own tetanus and
diphtheria vaccines. AHP will be
required to sell tetanus and diphtheria
vaccines to the purchaser at cost, with
annual adjustments [exclusive of
materials and labor) indexed to the
Consumer Price Index. In addition,
under the proposed Consent Order, AHP
is required to provide technical
assistance and advice to assist the
purchaser in obtaining FDA approval to
manufacture and sell tetanus and
diphtheria vaccines. The proposed
Order.also provides for a trustee to
assure that AHP appropriately divests
its tetanus and diphtheria vaccines
business. If AHP fails to divest its
tetanus and diphtheria business within
four months, or if the acquirer abandons
its effort to obtain FDA approval to
manufacture and sell tetanus and
diphtheria vaccines, then the trustee
may be directed to find another
acquirer.

The proposed Consent Order also
requires AHP to license, within one
year, on a nonexclusive basis, the
Cyanamid rotavirus vaccine research
assets to a Commission-approved
licensee. If AHP fails to find an
approved licensee within one year, then
the Commission may appoint a trustee
to license the Cyanamid rotavirus
vaccine research assets on an exclusive
basis to an approved licensee. AHP is
also required under the proposed Order
to provide technical advice, assistance
and training to enable the licensee to
continue the Cyanamid rotavirus
research as an ongoing project.

The proposed (ggnsent Order
prohibits AHP from receiving
information relating to the market for
cytokines for white blood cell and
platelet restoration, unless the
information is aggregated on a
worldwide basis. This provision of the
proposed Consent Order does not
become operative until the FDA
approves AHP's products in this area.

The proposed Eousent Order will also
prohibit AHP, for a period of ten (10)
years, from acquiring any interest in any
entity engaged in the clinical
development, or manufacture and sale
of tetanus, diphtheria or rotavirus
vaccines in the United States without
prior approval from the Commission.
The proposed Order will also require
AHP to provide to the Commission a
report of its compliance with the
provisions of the Order within sixty (60)
days following the date this Order

becomes final, and every six {6) months
thereafter until the Commission has
approved a purchaser and licensee.

One year from the date the Order
becomes final and annually thereafter
for nine (9) years, AHP will be required
to provide to the Commission a report
of its compliance with the Consent
Order. The Consent Order also requires
AHP to notify the Commission at least
thirty (30) days prior to any change in
the structure of AHP resulting in the
emergence of a successor. A sunset
provision is also included which
terminates the order after 20 years.

The purpose of this analysis is to
facilitate public comment on the
proposed Order, and it is not intended
to constitute an official interpretation of
the agreement and proposed Order or to
modify in any way their terms.

Donald S. Clark,
Secretary.

Concurring Statement of Commissioner
Mary L. Azcuenaga

In American Home Products Corp., File No.
941-0116
Today, the Commission accepts for public
comment a consent agreement settling
charges that American Home Products'
proposed scquisition of American Cyanamid
Lompany is likely substantially to lessen
competition in the markets for three existing
diphtheria and tetanus vaccines and
substantially to lessen competition to
develop a new rotavirus vaccine and to
develop and produce cytokines. This appears
to be a strong antitrust case, but I seriously
question whether the remedy is sufficient.
Under the order, the divestiture of tetanus
and diphtheria vaccine assets is limited to
certain intellectual property, including
formulations, patents, trade secrets,
technology. and know-how. The divestiture
is structured se that, s a practical matter, the
only firms that could acquire the assets in
question are firms that in my opinion already
would satisfy the tests under the law for
poteatial entrants. In short, the order will not
restore the competition lost as a result of the
acquisition. Instead, the Commission should
require the divestiture of a viable business
unit, even if that business unit produces and
sells products other than the vaccines in
question.

-
[FR Doc. 93-29181 Filed 11-25-94; 8:45 am]
BILLING CODE 8750-01-M

[File No. 941-0102]

Eli Lilly and Company, inc.; Proposed
Consent Agreement With Analysis to
Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: In settlement of alleged
viclations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
agreement, sccepted subject to final
Commission approval, would require,

among other things, an Indiana
producer of pharmaceutical products to:
Ensure that PCS Health Systems (PCS)
maintains an open formulary; appoint
an independent Pharmacy and
Therapeutics (P&T) Committee of health
care professionals to objectively
evaluate drugs for inclusion in the PCS
open formulary; ensure that PCS accepts
all discounts, rebates or other
concessions offered by Eli Lilly's
competitors for drugs that are accepted
for listing on the open formulary, and to
accurately reflect such discounts in
ranking the drugs on the formulary; and,
for five years, obtain Commission
approval before acquiring an interest in
any firm that provides formulary
services to more than 2 million people
in the United States. In addition, the
consent agreement would prohibit PCS
and Eli Lilly from sharing proprietary or
other non-public information, such as
price data, from competitors whose
drugs may be placed on a PCS
formulary.

DATES: Comments must be received on
or before January 27, 1995.

ADDRESSES: Comments should be
directed to: FTC/Office of the Secretary,
room 159, 6th St. and Pa. Ave., NW.,
Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Michael McNeely, FTC/S-3308,
Washington, DC 20580. (202) 326-2904.

SUPPLEMENTARY INFORMATION: Pursuant
to section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U,S.C.
46 and § 2.34 of the Commission's rules
of practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to
cease and desist, having been filed with
and accepted, subject to final approval,
by the Commission, has been placed on
the public record for a period of sixty
(60) days. Public comment is invited.
Such comments or views will be
considered by the Commission and will
be available for inspection and copying
at its principal office in accordance with
§ 4.9(b){(6)(ii) of the Commission’s rules
of practice (16 CFR 4.9(b)(6)(ii)).

Agreement Containing Consent Order

The Federal Trade Commission
(“Commission"’), having initiated an
investigation of the acquisition by Eli
Lilly and Company (*“Lilly") of the PCS
Health Systems (“PCS") business of
McKesson Corporation (‘“McKesson"),
and it now appearing that Lilly,
hereinafter sometimes referred to as
“proposed respondent,” is willing to
enter into an agreement containing an
Order to remedy the alleged lessening of
competition resulting from such
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acquisition, and providing for other
relief:

It is hereby agreed by and between
proposed respondent, by its duly
authorized officer and its attorney, and
counsel for the Commission that:

1. Proposed respondent Lilly is a
corporation organized, existing and
doing business under and by virtue of
the laws of the State of Indiana, with its
office and principal place of business
located at Lilly Corporate Center,
Indianapolis, Indiana 46285.

2. Proposed respondent admits all the
jurisdictional facts set forth in the draft
of complaint here attached.

3. Proposed respondent waives:

a. Any further procedural steps;

b. The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law;

c. All rights to seek judicial review or
otherwise to challenge or contest the
validity of the Order entered pursuant to
this agreement; and

d. Any claim under the Equal Access
to Justice Act.

4. This agreement shall not become
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission it, together with the draft of
complaint contemplated thereby, will be
placed on the public record for a period
of sixty (60) days and information in
respect thereto publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement and so notify the proposed
respondent, in which event it will take
such action as it may consider
appropriate, or issue and serve its
complaint (in such form as the
circumstances may require) and
decision, in disposition of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by proposed respondent
that the law has been violated as alleged
in the draft of complaint here attached,
or that the facts as alleged in the draft
complaint, other than jurisdictional
facts, are true.

6. This agreement contemplates that,
if it is accepted by the Commission, and
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.34 of the
Commission’s rules, the Commission
may, without further notice to the
proposed respondent, (1) issue its
complaint corresponding in form and
substance with the draft of complaint
here attached and its decision
containing the following Order in
disposition of the proceeding, and (2)

make information public with respect
thereto. When so entered, the Order
shall have the same foree and effect and
may be altered, modified or set aside in
the same manner and within the same
time provided by statute for other
orders. The Order shall become final
upon service. Delivery by the U.S.
Postal Service of the complaint and
decision containing the agreed-to Order
to proposed respondent’s address as
stated in this agreement shall constitute
service. Proposed respondent waives
any right it may have to any other
manner of service. The compliant may
be used in construing the terms of the
Order, and no agreement,
understanding, representation or
interpretation not contained in the
Order or the agreement may be used to
vary or contradict the terms of the
Order.

7. Proposed respondent has read the
draft of compliant and order
contemplated hereby. Proposed
respondent understands that once the
Order has been issued, it will be
required to file one or more compliance
reports showing that it has fully
complied with the Order. Proposed
respondent further understands that it
may be liable for civil penalties in the
amount provided by law for each
violation of the Order after it becomes
final.

Order ,
1

It is ordered, That the following
definitions shall apply herein:

A. “Respondent’ or “Lilly” means Eli
Lilly and Company, its predecessors,
divisions, subsidiaries, affiliates,
partnerships, joint ventures, successors
and assigns, and all directors, officers,
employees, agents and representatives
of the foregoing.

B. “McKesson" means McKesson
Corporation, its predecessors, divisions,
subsidiaries, affiliates, partnerships,
joint ventures, successors and assigns,
and all directors, officers, employees,
agents and representatives of the
foregoing.

C. “PCS’" means PCS Health Systems,
Inc., its predecessors, divisions,
subsidiaries, affiliates, partnerships,
joint ventures, successors and assigns,
and all directors, officers, employees,
agents and representatives of the
foregoing.

D. “Commission” means the Federal
Trade Commission.

E. “Formulary” means a listing, by
therapeutic category, of branded and
generic ambulatory drug products that
are approved for use by the U.S. Food
& Drug Administration (“FDA"), and

which is made available to pharmacies,
physicians, third-party payors, or other
persons involved in the healthcare
industry, to guide in the prescribing or
dispensing of pharmaceuticals. An
“Open Formulary” is a formulary that
allows the inclusion of any ambulatory
prescription drug product approved by
the FDA for use in the United States,
which the P&T Committee (defined
below) determines is appropriate for
inclusion in such formulary. For
purposes of this Order, an Open
Formulary may provide truthful
information stating or indicating the
relative costs or benefits of drugs on the
formulary.

F. “Pharmacy Benefit Management
Services" or “PBM Services” means
services provided by a pharmacy
benefits manager, such as formulary
services, negotiation of rebates or
discounts from pharmaceutical
manufacturers, prescription claims
processing, and drug utilization review

G. “Formulary Services’’ means the
provision, development, establishment,
management or maintenance of a
formulary by a pharmacy benefits
manager. For purposes of this Order,
“management” of a formulary includes
the negotiation and administration of
rebate or discount agreements with
pharmaceutical manufacturers for drugs
included on a formulary.

H. “Lilly Non-Public Information”
means information not in the public
domain that is provided to Lilly in its
capacity as a pharmaceutical
manufacturer by a supplier of PBM
Services and that concerns bids,
proposals, contracts, prices, rebates,
discounts, or other terms or conditions
of sale of any person other than PCS.

I. “PCS Non-Public Information"
means information not in the public
domain that is provided to PCS in its
capacity as a supplier of PBM Services
by a manufacturer or seller of
prescription drug products and that
concerns bids, proposals, contracts,
prices, rebates, discounts, or other terms
or conditions of sale of any person other
than Lilly.

J. “Pharmacy and Therapeutics
Committee” or “P&T Committee’’ means
a group of healthcare professionals,
such as doctors, pharmacists, and
pharmacologists, appointed for the
purpose of evaluating prescription drug
products for inclusion on & formulary

II

It is ordered, That:

A. Within thirty (30) days from the
date this Order becomes final, Lilly
shall cause PCS to maintain an Open
Formulary. As of the date this Order
becomes final, the PCS *‘Clinical
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Formulary and Prescribing Guidelines
1994-1995," a copy of which is attached
hereto as Appendix A, on file at the
Commission, shall be deemed an Open
Formulary that complies with this
l’ara%;,aph ILA.

B. Within thirty (30) days from the
date this Order becomes final, Lilly
shall cause PCS to appoint an
independent P&T Committee with the
authority and responsibility to maintain
the Open Formulary required by
Paragraph IL.A above. Such P&T
Committee shall make all decisions
concerning the inclusion of drugs on
such Open Formulary, the exclusion of
drugs from such Open Formulary, and
the clinical and therapeutic advice and
evaluation concerning drugs on such
Open Formulary, and shall operate
according to the following provisions:

1. Such P&T Committee shall consist
of at least nine (9) members, all of
whom shall be physicians, pharmacists,
pharmacologists, or other healthcare
professionals.

2. A majority of the P&T Committee
shall consist of persons who are not
employees, officers, directors, or agents
of, and who have no financial interest
in: (a) Lilly, (b) PCS, or {c) any other
person who has an ownership interest
in Lilly or PCS. Such persons shall be
referred to herein as “independent”
members of the P&T Committee.

3. each independent member of the
P&T Committee shall have one vote on
all decisions of the P&T Committee.

4. All members of the P&T Committee
who are employees, officers, directors,
or agents of, or who have a financial
interest in, Lilly, PCS, or eny other
person who has an ownership interest
in Lilly or PCS, shall not be entitled to
vote on decisions of the P&T Committee.

5. All independent members of the
P&T Committee shall be appointed for
three-year terms, except that for the
initial board, one-third of the
independent members shall be
appointed for one-year terms, one-third
shzll be appointed for two-year terms,
and the remaining independent
members shall be appointed for three-
year terms. At the expiration of their
terms, or upon the occurrence of a
vacancy, members may be reappointed,
or new members may be appointed, by
a majority of the then-appointed
independent members of the P&T
Committee.

6. No independent member of the P&T
Committee may be removed except for
cause by vote of a majority of the
independent members of the P&T
(Iummit’(ee.

7. In performing its responsibilities in
maintaining the Open Formulary, the
P&T Committee shall utilize only

criteria relating to safety, efficacy, FDA
approved indications, side effects,
contraindications, pharmacokinetics,
patient compliance, physician follow-up
requirements, effect on emergency room
visits and hospitalizations, laboratory
tests, cost, and similar objective factors.
Such P&T Committee shall give no
preference to the products of Lilly, or of
any other person with an ownership
interest in PCS, except on the basis of
such objective criteria.

8. Lilly shall cause PCS to cover the
costs and expenses of the P&T
Committee, and Lilly shall cause PCS to
indemnify the P&T Committee against
any losses or claims of any kind that
might arise out of its performance of
functions under this Order, except to
the extent that such losses or claims
result from misfeasance, gross
negligence, willful or wanton acts, or
bad faith.

9. Such P&T Committee shail
maintain written records, for five (5)
years from the date thereof, explaining
the basis and rationale for all P&T
Committee decisions relating to the
exclusion of any products from, or the
ranking of products on, the Open
Formulary required by Paragraph ILA.

C. Lilly sﬁl cause to accept all
discounts, rebates or other concessions
offered by any manufacturer, seller or
distributor of pharmaceutical products
included by the P&T Committee on the

. Open Formulary, and Lilly shall cause

PCS to ensure that all such discounts,
rebates, or concessions are truthfully
and accurately reflected in determining
relative rankings of products on the

O Formulary.

ps}.nNothing in this Order shall
preclude PCS from offering any
formulary other than the Open
Formulary to any customer.

E. Lilly shall cause PCS to provide a
copy of this Order to each member of
the P&T Committee on or before the date
of each such person’s appointment to
such P&T Committee.

m

It is further ordered, that:

A. Lilly shall not provide, disclose, or
otherwise make available to PCS any
Lilly Non-Public Information; and

B. PCS shall not provide, disclose, or
otherwise make available to Lilly any
PCS Non-Public [aformation.

1Y

It is further ordered, That Lilly shall
retain all documents, and shall cause
PCS to separately retain all documents,
that relate to {A) the exclusion of any
prescription drug products from the
Open Formulary required by Paragraph
ILA above, (B) any preference or ranking

accorded to any prescription drug

‘product on the Open Formulary

required by Paragraph IL.A above, or (C)
statements or indications of discounts,
rebates, or other concessions, as
described in Paragraph IL.C above, for a
period of five (5) years from the date
such document is created or received.

\'

1t is further ordered, That Lilly shall
disclose the availability of the Open
Formulary as follows:

A. Lilly shall cause PCS to disclose
the availability of the Open Formulary
to all persons who currently have an
agreement with PCS concerning PBM
services or concerning the inclusion of
pharmaceuticals on a formulary, by
providing to each such person a letter
containing the following statement
within ten (10) days after initiation of
contact between PCS and such person
regarding renewal or extension of such
person’s existing agreement with PCS:

PCS maintains an Open Formulary that
allows, subject to the determination of an
independent Pharmacy and Therapeutics
Committee, the inclusion of any ambulatory
prescription drug product approved by the
FDA for use in the United States. This Open
Formulary will be provided to you upon
request.

B. For a period of five (5) years from
the date this Order becomes final, Lilly
shall cause PCS to provide in writing
the statement set forth in Paragraph V.A
above to each prospective customer of
PCS at the time of PCS's response to
such prospective customer’s request for
proposal, or at the time of PCS’s initial
written proposal to such prospective
customer, whichever occurs first.

Vi

1t is further ordered, That, for a period
of five (5) years from the date this Order
becomes final, respondent shall not,
without the prior approval of the
Commission, directly or indirectly,
through subsidiaries, partnerships, or
otherwise:

A. Acquire any stock, share capital,
equity, leasehold or other interest in any
person, corperate or non-corporate,
engaged in the providing of Formulary
Services in the United States, if such
person has more than two (2) million
lives covered by its Formulary Services
in the United States;

B. Acquire any assets used for, or
previously used for (and still suitable
for use for), the providing of Formulary
Services in the United States from any
person who has (or had within the two
years preceding such acquisition) more
than two (2) million lives covered by its
Formulary Services in the United States;
or
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C. Enter into any agreement,
understanding, or condition with
McKesson or any other wholesaler of
pharmaceutical products that Lilly will
sell or distribute pharmaceutical
products bearing any brand or trade
name used by Lilly, in the United States
or any part of the United States,
exclusively through such wholesaler.

Vil

It is further ordered, That respondent
shall notify the Commission at least
thirty (30) days prior to any proposed
change in the corporate Respondent
such as dissolution, assignment, sale
resulting in the emergence of a
successor corporation, or the creation or
dissolution of subsidiaries or any other
change in the corporation that may
affect compliance obligations arising out
of the Order.

VIII

It is further ordered, That:

A. Within sixty (60) days after the
date this Order becomes final,
Respondent shall submit to the
Commission a verified written report
setting forth in detail the manner and
form in which it intends to comply, is
complying, and has complied with this
Order.

B. One year (1) from the date this
Order becomes final, annually for the
next nine (9) years on the anniversary of
the date this Order becomes final, and
at other times as the Commission may
require, respondent shall file a verified
written report with the Commission
setting forth in detail the manner and
form in which it has complied and is
complying with this Order.

C. Respondent shall include in its
compliance reports a copy of the Open
Formulary required by Paragraph II.A
above, and all written communications,
internal memoranda, and reports and
recommendations concerning
compliance with the Order.

IX

It is further ordered, That, for the
purpose of determining or securing
compliance with this Order, respondent
shall permit any duly authorized
representative of the Commission:

A. Access, during office hours and in
the presence of counsel, to inspect and
copy all books, ledgers, accounts,
correspondence, memoranda and other
records and documents in the
possession or under the control of
respondent relating to.any matters
contained in this Order; and

B. Upon five days’ notice to
respondent and without restraint or
interference from it, to interview

officers, directors, or employees of
respondent.

X

It is further ordered, That this Order
shall terminate ten (10) years from the
date this Order becomes final.

Analysis of Proposed Consent Order to
Aid Public Comment

The Federal Trade Commission has
accepted, subject to final approval, an
Agreement Containing Consent Order
from Eli Lilly and Company (“Lilly"” or
“Proposed Respondent”) in resolution
of antitrust concerns arising from Lilly’s
proposed acquisition of PCS Health
Systems, Inc. (“PCS”) from McKesson
Corﬂoration (“McKesson”).

The proposed consent order (**Order"’)
has been placed on the public record for
sixty (60) days for reception of
comments by interested persons.
Comments received during this period
will become part of the public record.
After sixty (60) days, the Commission
will again review the Agreement and the
comments received and will decide
whether it should withdraw from the
Agreement or make final the
Agreement’s proposed Order.

The Commission has reason to believe
that Lilly’s acquisition of PCS would
substantially lessen competition in
violation of section 7 of the Clayton Act,
as amended, 15 U.S.C. 18 and section 5
of the FTC Act, as amended, 15 U.S.C. .
45. The Order, if issued by the
Commission, would settle the
allegations of the proposed Complaint
(“Complaint”).

The Complaint in this matter alleges
that Lilly is engaged in the
development, production and sale of
pharmaceutical products, including
Prozac, an antidepressant (specifically, a
selective serotonin reuptake inhibitor);
Humulin, an injectable insulin; Ceclor,
an oral antibiotic; and Axid, an anti-
ulcer product (specifically, an H2
antagonist). It further alleges that
through its subsidiary PCS, McKesson is
engaged in the business of providing
pharmacy benefit management (“PBM”)
services to insurance companies, third
party payors, and other members of the
healthcare industry.

The Complaint rzu‘lher alleges that a
relevant line of commerce within which
to analyze the effects of this acquisition
is the provision of PBM services by
national full-service PBM firms, and any
narrower markets contained therein.
Other relevant lines of commerce within
which to analyze the effects of this
acquisition are the development,
manufacture and sale of pharmaceutical
products in specific therapeutic
categories, and narrower markets

contained therein (including, but not
limited to, the markets for injectable
insulin, selective serotonin reuptake
inhibitors, H2 antagonists, and anti-
ulcer drugs). It further alleges that the
relevant market for PBM services by
national full-service PBM firms, as well
as the relevant markets for
pharmaceutical products in specific
therapeutic categories, are highly
concentrated.

The Complaint further alleges that
there are substantial entry barriers into
the relevant markets. Even if new entry
were-to occur, it would take a long time,
during which time substantial harm to

_ competition could occur.

The Complaint further alleges that as
part of its PBM services, PCS maintains
a drug formulary, which is a listing, by
therapeutic category, of ambulatory drug
products that are approved for use by
the U.S. Food & Drug Administration,
and which is made available to
pharmacies, physicians, third-party
payors, and other persons, to guide in
the prescribing and dispensing of
pharmaceuticals. Lilly pharmaceutical
products are included on the PCS
formulary. PCS provides a variety of
other PBM services, including claims
processing, drug utilization review,
pharmacy network administration, and
related services. PCS negotiates with
pharmaceutical manufacturers,
including Lilly, concerning placement
on the PCS formulary, rebates,
discounts, prices to be paid for
pharmaceutical products purchased
pursuant to pharmacy benefit plans
managed by PCS, and other issues. PCS
thereby influences the prices of
pharmaceutical products and the
availability of such products under the
PCS pharmacy benefit plans.

The Complaint further alleges that the
Agreement and Plan of Merger contains
a Memorandum of Understanding
(“MOU") in which Lilly and McKesson
agreed to investigate closing Lilly’s
distribution centers and having
McKesson handle physical distribution
of Lilly products to wholesalers and
possibly be the sole distributor of Lilly
products. Implementation of this MOU
would force wholesalers to deal with
McKesson to obtain Lilly products or
deny them access to Lilly products.

The Complaint further alleges that the
effects of the proposed acquisition of
McKesson by Lilly may be substantially
to lessen competition in the relevant
markets in violation of section 7 of the
Clayton Act, as amended, 15 U.S.C. 18,
and section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C.
45, in the following ways, among others:
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(a) Products of manufacturers other
than Lilly are likely to be foreclosed
from the PCS formulary;

(b) Reciprocal dealing, coordinated
interaction, interdependent conduct,
and tacit collusion among Lilly and
other vertically integrated
pharmaceutical companies will be
enhanced;

(c) PCS will be eliminated as an
independent negotiator of
pharmaceutical prices with
manufacturers;

(d) Incentives of other manufacturers
to develop innovative pharmaceuticals
will be diminished;

(e) Entry into the relevant markets
may be more difficult because it will
require entry at more than one level;

(f) Competition among drug
wholesalers may be reduced because of
the competitive advantage that control
over Lilly drugs will provide McKesson;
and,

(g) The price of pharmaceuticals is
likely to increase and the quality of the
pharmaceuticals available to consumers
is likely to diminish.

The Complaint further alleges that the
proposed acquisition of McKesson by
Lilly would, if consummated, violate
section 7 of the Clayton Act, as
amended, 15 U.8.C. 18, and section 5 of
the Federal Trade Commission Act, as
amended, 15 U.S.C. 45. It further alleges
that the Agreement and Plan of Merger
between Lilly and McKesson violates
section 5 of the Federal Trade
Commission Act, as amended, 15 U.S.C.
45,

The Order requires Lilly to maintain
an open formulary, and provides that
the existing open PCS formulary will
comply with this provision. A copy of
this formulary is appended to the Order.
For the purposes of the Order an open
formulary is defined as a formulary that
allows the inclusion of any ambulatory
(i.e., non-hospital) preseription drug
product which the PCS independent
Pharmacy and Therapeutics Committee
("P&T Committee) determines is
appropriate for inclusion in such
formulary.

The Order requires that Lilly appoint
an independent P&T Committee to
administer the open formulary. This
committee will make all decisions
concerning the inclusion and exclusion
of drugs on the open formulary. The
order sets forth the parameters under
which the P&T Cominittee is to operate.

The Order also requires that Lilly
cause PCS to accept all discounts,
rebates or other concessions offered by
any other manufacturer of
pharmaceutical products on the open
formulary, and requires that all such
discounts, rebates and concessions be

truthfully and accurately reflected in
determining relative rankings of
products on the open formulary.
Nothing in the Order prohibits Lilly
from offering closed formularies as well
as the open formulary.

The Order also p?g}t'xibits Lilly and
PCS from providing, disclosing, or
otherwise making available to each
other Non-Public Information. This
includes information concerning other
persons’ bids, proposals, contracts,
prices, rebates, discounts, or other terms
and conditions of sale.

The Order also requires Lilly to retain
all documents, and cause PCS to
separately retain all documents, for five
years, relating to the exclusion of any
prescription drugs from the open
formulary, any preference or ranking
accorded to any preseription drug on
the open formulary, and statements or
indications of discounts, rebates or
other concessions. :

The Order also requires Lilly to make
known the availability of the open
formulary to persons who currently
have a PBM service agreement of
formulary agreement with PCS, and (for
a period of five years) to prospective
customers.

The Order also prohibits Lilly, fora
period of five (5) years from the date the
Order becomes final, from: Acquiring,
without the prior approval of the
Commission, any stock, share capital,
equity, leasehold or other interest in any
person, corporate or non-corporate,
engaged in the providing of Formulary
Services in the United States, if such
person has more than two (2) million
lives covered by its Formulary Services _
in the United States; acquiring any
assets used for, or previously used for
(and still suitable for use for), the
providing of Formulary Services in the
United States from any person who has
(or had within the two years preceding
such acquisition) more than two (2)
million lives covered by its Formulary
Services in the United States; or
entering into any agreement,
understanding, or condition with
McKesson or any wholesaler of
pharmaceutical products that Lilly will
sell or distribute pharmaceutical
products bearing any brand or trade
name used by Lilly, in the United States
or any part of the United States,
exclusively through such wholesaler.

The Order also compels Lilly to fulfill
certain standard notification, reporting
and inspection requirements.

The Order terminates ten years from
the date it becomes final.

It is anticipated that the Order would
resolve the competitive problems
alleged in the Complaint. The purpose
of this analysis is to facilitate public

comment on the Order, and it is not
intended to constitute an official
interpretation of the agreement and
Order or to modify it in any way.

The proposed consent order has been
entered into for settlement purposes
only, and does not constitute an
admission by the respondent that the
law has been violated as alleged in the
complaint.

Donald S. Clark,

Secretary.

Joint Statement of Chairman Janet D, Steiger
and Commissioner Christine A. Varney in
Eli Lilly/McKesson, File No. 941-0102

We voted in favor of the proposed consent
agreement with Eli Lilly and Company
(“Lilly") in connection with its acquisition of
PCS Health Systems, Inc. from McKesson
Corporation. We believe the consent
agreement offers immediate effective relief,
avoids protracted litigation, and represents
the best non-structural relief available to
remedy the potential anticompetitive
consequences of the transaction. Moreover,

. the proposed consent achieves these goals ~

and allows potential efficiency gains to be
realized.

However, we remain concerned about the
overall competitive impact of vertical
integration by drug companies into the
pharmacy benefits management market.
Through monitoring this proposed order and
through analysis of these evolving markets,
the Commission intends to assess all the
ramifications of vertical integration here.

Dissenting Statement of Commissioner Mary
L. Azcuenaga

Eli Lilly and Company, Inc., File No. 941~
0102

Today, the Commissioner accepts a
consent order for public comment that
exudes a lack of conviction in the underlying
theory of competitive harm on which the
order is based. The order does not cure the
competitive problems alleged in the
complaint. Three of the four primary
provisions in the order are inadequate, and
the fourth, which addresses a memorandum
of understanding between Lilly and
McKesson, is based on no colorable factual
showing of a violation of law. In addition,
there is no justification for making the
duration of the order half that of other
Commission orders. Finally, imposing this
order without addressing similar acquisitions
raises a question of evenhandedness and
leaves unanswered the broader question of
the competitive effect of vertical integration
in this industry.

I dissent.

[FR Doc. 94-29183 Filed 11-25-94; 8:45 am|
BILLING CODE 6750-01-M
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GENERAL SERVICES Washington, DC 20405. Telephone viewers can display and print typeset
ADMINISTRATION requests to 202-501-1659, or fax 202—  page facsimiles of enrolled bills.

Information Collection Activities Under
Office of Management and Budget
Review

AGENCY: Office of Acquisition Policy,
GSA. ;
SUMMARY: The GSA hereby gives notice
under the Paperwork Reduction Act of
1980 that it is requesting the Office of
Management and Budget (OMB] ta
approve an extension for the
information collection for Multiple
Award Schedule Policy Statements
(MAS)—Discount Schedule and
Marketing Data (DSMD). Extension is
requested through October 31, 1995,
DSMD sheets are used to collect data
about certain sales, discounts, and
marketing. The data are used to
determine the commerciality of items
offered, set the Government'’s
negotiation objective, and determine
price reasonableness. The extension is
necessary because recent enactment of
the Federal Acquisition Streamlining
Act is likely to have a significant impact
on the conduct of Federal procurement
especially those aspects relating to the
acquisition of commercial items. The
MAS Program, which is intended
specifically for the acquisition of
commercial items, will be affected by
the legislation. However, specific
impacts cannot be determined until the
Federal Acquisition Regulation is
revised to implement the new statute.
Current plans call for those revisions to
be effected during April, 1995.

It is emphasized that this extension is
an interim measure. Given the
likelihood of significant changes to the
Federal Acquisition Regulation in the
near future, the Agency has determined
that it would be inappropriate to make
any long term decision on the DSMD at
this time. After regulations have been
promulgated to implement the new
statute, GSA will evaluate the impact on
the MAS program and take action as
appropriate,

ADDRESSES: Send comments to Ed
Springer, GSA Desk Officer, Room 3235,
NEOB, Washington, DC 20503, and to
Mary L. Cunningham, GSA Clearance
Officer, General Services
Administration, (CAIR), 18th and F
Streets, NW, Washington, DC 20405.

Annual Reporting Burden: 4000
respondents; 15 average hours per
respondent; 60,000 burden hours.

FOR FURTHER INFORMATION CONTACT: Les
Davison, 202-501-4768. Copy of
proposal may be obtained from the
Information Collection Management
Branch (CAIR), Room 7102, GSA
Building, 18th and F Streets, NW,

501-2727.
Dated: November 17, 1994."

~ Mary L. Cunningham,

Acting Director, Infermation Management
Division.

[FR Doc. 94-29140 Filed 11-25-94; 8:45 am)
BILLING CODE 6820-81-M

GOVERNMENT PRINTING OFFICE

Public Meeting for Federal Agencies
and Others Interested in the
Implementation of the Government
Printing Office (GPO) Electronic
Information Access Enhancement Act
of 1993

The Superintendent of Documents
will hold two public meetings for
Federal agencies and others interested
in the implementation of the
Government Printing Office Electronic
Information Access Enhancement Act of
1993 (Pub, L. 103-40). The meetings
will be held on Friday, December 9,
1994, from 9 a.m. to 10:30 a.m., and 11
a.m. to 12:30 p.m,, in the Carl Hayden
Room at the U.S. Government Printing
Office (GPO), 732 North Capitol Street
NW., Washington, D.C.

Under P.L. 10340, the
Superintendent of Documents is
required to provide a system of online
access to the Congressional Record, the
Federal Register, and other appropriate
information. The purpose of this
meeting is to demonstrate the online
services made available under the initial
phase of implementation of the Act, and
to consult with Federal agencies and
other potential users in order to assess
the quality and value of these interim
services.

The initial online services include
access to a WAIS Server at GPO offering
the following databases: the Federal
Register, Volume 59 (1994), the
Congressional Record, Volume 140
(1994), the Congressional Record Index,
Volumes 138 to 140 (1992-1994), and
Congressional Bills from the 103d
Congress (1993-1994).The Federal
Register, Congressional Record and
Congressional Bills databases provide
ASCII text files, with all graphics
included as individual files in TIFF
format. Brief ASCII text summaries of
each Federal Register entry are also
available, The Congressional Record
Index provides ASCIH text files with all
graphics included as individual files in
TIFF format. The Congressional Bills are
available as ASCII text files and as
Adobe Acrobat Portable Document
Format (PDF) files. Users with Acrobat

Seating is limited to 60 people per
session. Individuals interested in
attending should contact the GPQO’s
Office of Electronic Information
Dissemination Services on 202-512—
1530 or (FAX) 202~-512-1262.

Reservations can also be made by
Internet e-mail at
john@eids06.eids.gpo.gov. Limited
parking is available if arrangements are
made in advance.

Michael F. DiMario,

Public Printer.

[FR Doc. 94-29045 Filed 11-25-94; 8:45 am|
BILLING CODE 1506-02-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

Termination of Temporary Deferment
of Activities Relating to Biologics.
Submissions and Notice of New
Mailing Address; Correction

AGENCY: Food and Drug - Administration,
HHS.

ACTION: Notice; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
notice that appeared in the Federal
Register of September 23, 1994 (59 FR
48895). The document announced the
new address for submissions and
identified the exact period which action
on pending submissions was
temporarily deferred. The agency also
announced the installation of automated
systems to make information available
to the public and to help callers identify
the new telephone numbers of Center
for Biologics and Evaluation staff
involved in review activities. The
document was published with a
typographical error. This document
corrects that error.

FOR FURTHER INFORMATION CONTACT:
LaJuana D. Caldwell, Office of Policy
(HF-27), Food and Drug
Administration, 5600 Fishers Lane,
Rockville, MD 20857, 301-443—-2994.

In FR Doc. 94-23617, appearing on
page 48895, in the Federal Register of
September 23, 1994, the following
correction is made:

On page 48895, in the second column,
in the fourth line from the bottom, the
phone number '549-5656"" is corrected
to read “594-5656"".

[ i .
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Dated: November 17, 1994,
William K. Hubbard,
Interim Deputy Commissioner for Policy.
[FR Doc. 94-29115 Filed 11-25-94; 8:45 am]
BILLING CODE 4160-01-F

Dated: November 22, 1994.
Susan K. Feldman,
Committee Management Officer, NIH.
[FR Doc. 94-29311 Filed 11-25-94; 8:45 am|
BILLING CODE 4140-01-M

National Institutes of Health

Meeting of the National Eye Institute
Board of Scientific Counselors

Pursuant to Pub. L. 92—463, notice is
hereby given of the meeting of the Board
of Scientific Counselors, National Eye
Institute (NEI), December 5 and 6, 1994
in the NEI Conference Room, Building
31, Room 6A35, National Institutes of
Health, Bethesda, Maryland.

This meeting will be open to the
public on December 5 from 9 a.m. until
approximately 4 p.m. for general
remarks by the Director, Intramural
Research Programs, NEI, on matters
concerning the intramural programs of
the NEL Attendance by the public will
be limited to space available.

In accordance with provisions set
forth in sec. 552b(c)(8), Title 5, U.S.C.
and sec. 10(d) of Pub. L. 92-463, the
meeting will be closed to the public on
December 5 from approximately 4 p.m.
until recess and on December 6 from
8:30 a.m. until adjournment for the
review, discussion, and evaluation of
individual projects conducted by the
Division of Biometry and Epidemiology.
These evaluations and discussions
could reveal personal information
concerning individuals associated with
the projects, including consideration of
personnel qualifications and
performance, and the competence of
individual investigators, the disclosure
of which would constitute a clearly
unwarranted invasion of personal
privacy. Consequently, this meeting is
concerned with matters exempt from
mandatory disclosure.

Ms. Lois DeNinno, Committee
Management Officer, NEI, EPS/350,
Bethesda, Maryland 20892, (301) 496—
5301, will provide a summary of the
meeting, roster of committee members,
and substantive program information
upon request. Individuals who plan to
atiend and need special assistance, such
as sign language interpretation or other
reasonable accommodations, should
contact Ms, DeNinno in advance of the
nieeting,

This notice is being published less
than fifteen days prior to the meeting
due to the urgent need to meet timing
limitations imposed by the intramural
research review cycle.

(Catalog of Federal Domestic Assistance
Program No. 93:867, Vision Research;
National Institutes of Health)

Social Security Administration

Privacy Act of 1974; Computer
Matching Programs (SSA/States SDX/
BENDEX Files) :

AGENCY: Social Security Administration,
HHS.

ACTION: Notice of Computer Matching
Programs.-

SUMMARY: In accordance with the
provisions of the Privacy Act, as
amended, this notice announces
computer matching programs that SSA
plans to conduct.

DATES: SSA will file a report of the
subject matching programs with the
Committee on Governmental Affairs of
the Senate, the Committee on
Government Operations of the House of
Representatives and the Office of
Information and Regulatory Affairs,
Office of Management and Budget. The
matching programs will be effective as
indicated below.

ADDRESSES: Interested parties may
comment on this notice by either telefax
to (410) 966-5138, or writing to the
Associate Commissioner for Program
and Integrity Reviews, 860 Altmeyer
Building, 6401 Security Roulevard,
Baltimore, MD 21235. All comments
received will be available for public
inspection at this address.

FOR FURTHER INFORMATION CONTACT: The
Associate Commissioner for Program
and Integrity Reviews as shown above.

SUPPLEMENTARY INFORMATION:
A. General
The Computer Matching and Privacy

Protection Act of 1988 (Pub. L. 100-503)

amended the Privacy Act of 1979 (5
U.S.C. 552a) by establishing the
conditions under which computer
matching involving the Federal
Government could be performed and
adding certain protections for
individuals applying for and receiving
Federal benefits. The Computer
Matching and Privacy Protection
Amendments of 1990, set out in section
7201 of Pub. L. 101-508, further
amended the Privacy Act regarding
protections for such individuals. The
Privacy Act, as amended, regulates the
use of computer matching by Federal
agencies when records in a system of
records are matched with other Federal,
State, or local government records.

Among other things, it requires Federal
agencies involved in computer matching
programs to:

(1) Make written agreements with the
other agency or agencies participating in
the matching programs;

(2) Obtain their Data Integrity Boards’
approval of the match agreements;

(3) Furnish detailed reports about
matching programs to Congress and the
Office of Management and Budget;

(4) Notify applicants and beneficiaries
that their records are subject to
matching; and

(5) Verify match findings before
reducing, suspending, terminating, or
denying an individual's benefits or
payments.

B. SSA Computer Matches Subject to
the Privacy Act

We have taken action to ensure that
these computer matching programs
comply with the requirements of the
Privacy Act, as amended.

Dated: November 17, 1994.
Shirley S. Chater,
Commissioner of Social Security.

Notice of Computer Matching
Programs, States’ Income Eligibility
Verification System Records with the
Social Security Administration (SSA)

A. Participating Agencies
SSA and the States.
B. Purpose of the Matching Programs

Section 1137 of the Social Security
Act (the Act) requires States to have in
effect an income and eligibility
verification system to administer certain
State benefit programs including the
exchange of information to verify
eligibility or benefit amounts of State
beneficiaries.

The purpose of these matching
programs is to enable SSA to implement
this provision. The agreements with the
States will describe the conditions
under which SSA and the States agree
to disclose information to each other
relating to the eligibility for, and
payment of, Social Security and
Supplemental Security Income (SSI)
benefits and State-administered income,
food assistance, and medical assistance
programs, described in section 1137 (b).

C. Authority for Conducting the
Matching Programs

Section 1137 of the Act (42 U.S.C.
1320b-7).

D. Categories of Records and
Individuals Covered by the Matching
Programs

States will submit names and other
identifying information of beneficiaries/
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recipients from their benefit rolls. This
information from the States will be
matched with the SSA master file of
Social Security number holders which
contains the SSNs and identifying
information for all SSN holders and the
SSA Master Beneficiary Record and
Supplemental Security Income Record
which contain beneficiary and payment
information.

E. Inclusive Dates of the Match

The matching programs shall become
effective 40 days after a copy of the
agreement, as approved by the Data
Integrity Board, is sent to Congress and
the Office of Management and Budget
(OMB) (or later if OMB objects to some
or all of the agreement), or 30 days after
publication of this notice in the Federal
Register, whichever date is later. The
matching programs will continue for 18
months from the effective date and may
be extended for an additional 12 months
thereafter, if certain conditions are met.

IFR Doc. 84-29192 Piled 11-25-94; 8:45 am]
BILLING CODE 4190-26-P

Contact: Jennifer B. Fiedelholtz, Room 13—
99, Parklawn Building, Telephone {301) 443~
5184.

Dated: November 21, 1994.

Jeri Lipov,

Committee Management Officer, Substance
Abuse and Mental Health Services
Administration.

[FR Doc. 94-29113 Filed 11-25-94; 8:45 am]|
BILLING CODE 4162-20-P

Substance Abuse and Mental Health
Services Administration

Office for Women's Services; Notice of
Meeting

Pursuant to Public Law 92-463,
notice is hereby given of the meeting of
the Advisory Committee for Women's
Services of the Substance Abuse and
Mental Health Services Administration.

The meeting of the Advisory
Committee for Women's Services will
include a discussion of the mission of
SAMHSA and its programs for women,
administrative announcements, and
program develoyments.

A summary of the meeting and a
roster of committee members may be
obtained from: Jennifer B. Fiedelholtz,
Executive Secretary, Advisory
Committee for Women'’s Services, Office
for Women's Services, Substance Abuse
and Mental Health Services
Administration, Parklawn Building,
Room 13-99, 5600 Fishers Lane,
Rockville, Maryland 20857, Telephone:
(301) 443-5184.

Substantive information may be
obtained from the contact whose name
and telephone number is listed below.

Committee Name; Advisory Committee for
Women’s Services.

Meeting Dates: December 12 and 13, 1994.

Place: Conference Room 1 (12/12/94) and
the Potomac Room (12/13/94), Parklawn
Building, 5600 Fishers Lane, Rockville,
Maryland 20857.

Open: December 12, 1994, 9:00 8.m.-5:00
p.m., December 13, 1994, 9:00 a.m. until
adjournment.

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[OR-054-1220-00; 5-021]

" Notice of Public Lands Ciosure;

Wheeler County, Oregon

AGENCY: U.S. Department of the Interior,
Bureau of Land Management, Prineville
District, Prineville, OR.

ACTION: Emergency closure of public
lands; Oregon.

SUMMARY: Notice is hereby given that
effective immediately, posted roads on
public lands as legally described below
are closed to all motorized vehicle
access and travel year-long.

In Wheeler County, Oregon: T. 9 S., R. 20
E.; Sec 32, southeast quarter.

The purpose of this closure is to
protect against adverse impacts upon
soils, fisheries habitat, wildlife habitat,
scenic resources, and recreational

_opportunities. Exception to this closure

is for emergency personnel while
engaged in emergency activities. The
authority for this closure is 43 CFR
8341.2.

This closure will remain in effect
until the area is evaluated through the
environmental assessment process and
the adverse impacts are eliminated and
measure are implemented to prevent
recurrence.

SUPPLEMENTARY INFORMATION: Violation
of this closure order is punishable by a
fine not to exceed $1,000 and/or
imprisonment not to exceed 12 months
as provided in 43 CFR 8340.0-7.

James L. Hancock,

District Manager.

[FR Doc. 94-29122 Filed 11-25-94; 8:45 am]
BILLING CODE 4310-33-M

[CA-050-05-1220-00]

Intent To Prepare an Environmental
Assessment Amending the Arcata
Resource Management Plan for the
Samoa Peninsula Management Area

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice.

SUMMARY: This notice advises the public
that the Bureau of Land Management
intends to prepare an environmental
assessment in order to amend the
existing Arcata Resource Area
Management Plan specifically
addressing the Samoa Dunes parcel,
(T.5N.,R.1W, Sec. 31, S%2 & T.4AN.,
R.1W,, Sec.6) and the Manila Dunes
parcel, (T.6N., R.1W,, parts of Sec. 26,
27, 34, and 35). This notice is'being
furnished to inform the public of the
Bureau's action and to provide
information regarding potential issues
anticipated.

FOR FURTHER INFORMATION CONTACT:
Lynda J. Roush, Area Manager, at
Bureau of Land Management, Arcata
Resource Area, 1125 16th Street, Room
219, Arcata, CA 95521. Telephone: (707)
822-7648. ‘
SUPPLEMENTARY INFORMATION: This
environmental assessment is being
prepared in accordance with the
requirements set forth in the Code of
Federal Regulations (43 CFR 1610.5-5)
to amend the Arcata Resource Area
Management Plan.

The issues and concerns addressed in
the environmental assessment focus on
key land use management changes. The
changes are to:

Close the Manila Dunes parcel ta Off-
Highway-Vehicle use; Close the Samoa
Dunes Parcel nightly, to reduce crime and
vandalism; Prohibit crossbow/bew shooting
from both parcels; Conduct native dune plant
habitat restoration and research.

The environmental assessment will be
made available to the public for review
Availability of the environmental _
assessment for public review will be
published in newspapers. There will be
a 30-day protest period on the decision
record which the public may respond to
before the plan amendment becomes
final.

Lynda J. Roush,

Area Manager.

[FR Doc. 94-29126 Filed 11-25-94; 8:45 am|
BILLING CODE 4310-40-M

[CA-020-1040-00]

Notice of Intent To Prepare Land Use
Pilan Amendments and Environmental
Impact Statement

AGENCY: Bureau of Land Management,
Interior; Susanville District Office,
California.

ACTION: Notice of Intent to Prepare Land
Use Plan Amendments and
Environmental Impact Statement.

SUMMARY: Pursuant to 43. CFR 1601, 43
CFR 1610, and 40 CFR 1500-1508
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notice is hereby given that the
Susanville District Office, Bureau of
Land Management (BLM), California,
will prepare amendments to three land
use plans (LUPs) and prepare an
associated environmental impact
statement (EIS). The LUPs to be
amended are the {1) Cal-Neva
Management Framework Plan of 1982,
(2) Tuledad-Home Camp Management
Framework Plan of 1977, and (3} Alturas
Resource Management Plan of 1984. The
LUP amendments and EIS will be
published in a single document entitled
East Lassen Ecosystemr Management
Plan and Environmental Impact
Statement (ELEMP/EIS).

PUBLIC PARTICIPATION: The public will be
provided opportunities to participate
and comment throughout scoping,
preparation, and review of the ELEMP/
EIS. Opportunities for public
participation at a series of public
scoping meetings will also be provided.
Times, dates, and locations of public
meetings will be announced through the
news media, by mail, and personal
contact. Public meetings are anticipated
to be held in Susanville, California;
Alturas, California; Sacramento,
California; and Reno, Nevada.

FOR FURTHER INFORMATION OR RELATED
DOCUMENTS CONTACT: Herrick E. Hanks,
District Manager, Attention: East Lassen
Project, Bureau of Land Management,
Susanville District Office, 705 Hall
Street, Susanville, California 96130.
lelephone: (916) 257-5381.
SUPPLEMENTARY INFORMATION: The East
Lassen area is located in the
northwestern Great Basin,
cncompassing about 1.25 million acres
in portions of Washoe eounty in
Nevada, and Lassen and Medoc
counties in California. The area contains
many jurisdictions, including lands and
resources administered by BLM
Susanville and Winnemucca Districts,
Modoc National Forest, Sierra Army
Depot, State of California, Nevada
Division of Wildlife, California
Department of Fish and Game, and
private lands. A BLM interdisciplinary
(1D} team of specialists has been
assigned to prepare the ELEMP/EIS. The
ID team anticipates the LUP
amendments to result in decisions to
incorporate ecosystem management
principles, make resource allocations,
set goals and objectives, establish
priorities, establish standards and
guidelines, be consistent with
Rangeland Reform '94 and other
initiatives, and define future public
participation processes. The LUP
amendments will be applicable to the
land and resources administered by
BLM Susanville District in the East

Lassen area. Preliminary issues to be
addressed are (1) vegetation, including
riparian-wetland, (2} wild horses and
burros, (3) fish and wildlife, (4)
livestock grazing, (5) recreation
opportunities, and (6) local socid-
economics. Preliminary future
management strategies (alternatives) to
be addressed are (1) Basaline/Current
Management (No Action), {2) Custodial
Level Management, (3) Native Species
and Habitat Restoration, and (4)
Featured Animals Management. At this
time the ID team does not anticipate
LUP amendments to address BLM oil
and gas, coal, geothermal, other mineral
resources, cadastral survey, user fees, or
realty related decisions or actions.
Herrick E. Hanks,

District Manager.

[FR Doc. 94-29124 Filed 11-25-94; 8:45 am]
BILLING CODE 4310-20-P

[AZ-024-05-4210-05; AZA~28416]

Realty Action; Recreation and Public
Purposes (R&PP) Act Classification;
Arizona

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: The following public lands,
located near the City of Mesa, Maricopa
County, Arizona, have been examined
and found suitable for lease or
conveyance to the Maricopa County
Board of Supervisors under the
provisions of the Recreation and Public
Purpeses Act, as amended (43 U.S.C.
869, ef seq.) for use as a model airplane
park.

Gila and Salt River Meridian, Arizona
T.1N,R.7E, '

Sec. 12, NEYSW s, NW4SE V.

Containing approximately 80 acres.

The lands are presently withdrawn
under SO 7/30/1931 withdrawing the
lands for use by Salt River Project. It has
been determined that the two uses
(R&PP lease or conveyance and the
withdrawal) are compatible uses. The
lands are not needed for Federal
purposes. Lease or conveyance is
consigtent with current Bureau of Land
Management land use planning and
would be in the public interest.

The lease or conveyance would be
subject to the following terms,
conditions and reservations:

1. Provisiens of the Recreation and
Public Purposes Act and all regulations
of the Secretary of the Interior.

2. All minerals shall be reserved to
the United States, together with the
right to prospect for, mine and remove
the minerals.

3. A right-of-way for ditches and
canals constructed by the authority of
the United States.

4. Those rights for power line
purposes granted to the Bureau of
Reclamation by Right-of-Way PHX~

086777.

5. Those rights for flood control
purposes granted to the Maricopa =
County Flood €oatrol District by Right-
of-Way AZA-3959.

6. All rights reserved by SO 7/30/1931
to Salt River Project.

For detailed information conceming
this action, contact Jim Andersen at the
Phoenix Resource Area Office, 2015
West Deer Valley Road, Phoenix,
Arizona 85027. Telephone (602) 780-
8090.

Upon publication of this notice in the
Federal Register, the lends will be
segregated from all other forms of
appropriation under the public land
laws, including the general mining laws,
except for lease or conveyance under
the Recreation and Public Purposes Act.
For a period of 45 days from the date of
publication of this Notice, interested
parties may submit comments regarding
this proposed lease, conveyance or
classification of the lands to the District
Manager, Phoenix District Office, 2015
West Deer Valley Road, Phoenix,
Arizona 85027.

CLASSIFICATION COMMENTS: Interested
parties may submit comments involving
the suitability of the land for a model
airplane park. Comments on the
classification are restricted to whether
the land is physically suited for the
proposal, whether the use will
maximize the future use or uses of the
land, whether the use is consistent with
loeal planning and zoning, or if the use
is consistent with State and Federal
programs.
APPLICATION COMMENTS: Interested
parties may submit comments regarding
the specific wse propesed in the
apphlication and plan of development,
whether the Bureau of Land
Management followed proper
administrative procedures in reaching
the decision, or any other factor not
directly related to the suitability of the
land for a model airplane park. Any
adverse comments will be reviewed by
the State Director. In the absence of any
adverse comments, the classification
will become effective 60 days from the
date of publication in the Federal
Register.

Dated: November 15, 1994.
David J. Miller,
Associate District Manager.
[FR Doc. 94-29127 Filed 11-25-94: 8:45 am}
BILLING CODE 6310-32-M
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[NM-010-1430-01; NMNM 92922]

Recreation and Public Purposes
(R&PP) Act Classification; New Mexico

AGENCY: Bureau of Land Management,
Department of the Interior.

ACTION: Notice of Realty Action.

MARY: The following public lands in
Santa Fe County, New Mexico have
been examined and found suitable for
classification for lease or conveyance to
the State of New Mexico, New Mexico
State Game Commission, under the
provisions of the Recreation and Public
Purposes Act, as amended (43 U.S.C.
869 et seq.) The Game Commission
proposes to sublease the property to the
Wildlife Center, a non-profit
organization, for wildlife rehabilitation
and public énvironmental education.

New Mexico Principal Meridian, New
Mexico
T.20N.,R.8E,,

Sec. 7, lots 1, 2, EX2E"2SEVa, and

NWVaNEVASE Va;

Sec. 8, lots 2, 7, and W2SWYaSWY4

The area described contains 193.82 acres in
Santa Fe County.

The lands are not needed for Federal
purposes and have been identified for
disposal from Federal ownership by the
current planning document (Taos
Resource Management Plan).

FOR FURTHER INFORMATION CONTACT: Chet
Grandjean, Bureau of Land
Management, Taos Resource Area, 224
Cruz Alta Road, Taos, New Mexico
87571 or at (505) 758-8851.

ADDRESSES: Comments should be sent to
District Manager, Bureau of Land
Management, Albuquerque District
Office, 435 Montano NE, Albuquerque,
NM 87107.

SUPPLEMENTARY INFORMATION: Lease and/
or conveyance of the lands will be
subject to the following terms,
conditions, and reservations:

1. Provisions of the Recreation and
Public Purposes Act and to all
applicable regulations of the Secretary
of the Interior.

2. A right-of-way for ditches and
canals constructed by the authority of

the United States Act of August 30,
1890, 26 Stat. 391, 43 U.S.C. 945.

3. All minerals shall be reserved to
the United States, together with the
right to prospect for, mine, and remove
the minerals.

4. Those rights for a road granted to
Santa Fe County by right-of-way NMNM
59177 and powerline right-of-way
NMNM 8271 granted to Jemez
Mountains Electric Coop.

5. Provisions of the Resource
Conservation and Recovery Act of 1976
(RCRA) as amended, 42 U.S.C. 6901~
6987 and the Comprehensive
Environmental Response, Compensation
and Liability Act of 1980 (CERCLA) as
amended, 42 U.S.C. 9601 and all
applicable regulations.

6. Any other reservations that the
authorized officer determines
appropriate to ensure public access and
proper management of Federal lands
and interests therein.

Upon publication of this Notice in the
Federal Register, the lands will be
segregated from all forms of
appropriation under the public lands,
including the general mining laws,
except for lease or conveyance under
the Recreation and Public Purposes Act
and leasing under the mineral leasing
laws.

Interested parties may submit
comments regarding the proposed lease/
conveyance or classification of the lands
on or within 45 days of the date of
publication of this notice.

CLASSIFICATION COMMENTS: Interested
parties may submit comments involving
the suitability of the land for wildlife
rehabilitation and public environmental
education.

Comments on the classification dre
restricted to whether the land is
physically suited for the proposal,
whether the use will maximize the
future use or uses of the land, whether
the use is consistent with State and
Federal programs.

APPLICATION COMMENTS: Interested
parties may submit comments regarding
the specific use proposed in the
application and plan of development,
whether the BLM followed proper

PARCEL INFORMATION

administrative procedures in reaching
the decision, or any other factor not
directly related to the suitability of the
land for wildlife rehabilitation and
public environmental education.
Adverse comments will be reviewed
by the State Director. In the absence of
any adverse comments, this
classification will become effective 60
days from the date of this notice in the
Federal Register.
Dated: November 10, 1994.
Sue E. Richardson,
Acting District Manager.
[FR Doc. 94-29131 Filed 11-25-94; 8:45 am|
BILLING CODE 4310-FB8-P

[NM-037-1430-01]

Sale of Public Land in Otero County,
New Mexico

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of realty action.

SUMMARY: The Bureau of Land
Management (BLM) announces that the
following described parcels of public
land have been examined and identified
as suitable for disposal by sale under
Section 203 and Section 209(b) of the
Federal Land Policy and Management
Act (FLPMA) of 1976 (90 Stat. 2740; 43
U.S.C. 1713) at no less than the
appraised fair market value shown. The
parcels are isolated, difficult and
uneconomical to manage as part of the
public land, and are not suitable for
management by another Federal
department or agency. Mineral estate
will be conveyed simultaneously with
each parcel. The sale is consistent with
the BLM’s planning efforts, and the
public interest will be served by offering
this land for sale.

Sale Method

Parcels 2 and 5 will be offered for sale
using competitive bidding procedures
(43 CFR 2711.3-1). Parcels 1, 3, 4, 6, 7,
8, and 9 will be offered to the listed
parties through direct sale procedures
not less than 60 days from publication
of this notice (43 CFR 2711.3-3).

Parce! No.

Legal Description, NMPM

Twnshp.

Lot Acreage

Range Section

Method of sale

168,
15 S,
156 S.,
15 8,
15S.,
16 8.,
15 8.,

10E.,
10 E,
10 E,
10E,
10 E.,
10 E,
10E,

00.58
39.50
00.31
00.83
37.85
00.44
01.06

LLELRRE

Direct sale to William Danley.
Competitive sale.

Direct sale to C. J. Dugan.
Direct sale to C. J. Dugan.
Competitive sale.

Direct sale to Fred L. Tidwell.
Direct sale to Synergy Gas Corp
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PARCEL INFORMATION—Continued
] : Legal Description, NMPM A
Parcel No. SReaLiM - Lot | Acreage | praised Method of sale
N Twnshp. Range Section value
B . i 92992 | 158, 10E., 34 8 00.09 150 | Direct sale to S. W. Atkins.
[ s i e 92693 | 15 8., 10 E., 34 9 00.06 120 | Direct sale to Alexander Moulding
Mill Co., NM.

Sales Procedures guab:lc g;b Bid Parcel No. 3. On parcels 5, 6, 7, and 8, land will

The sale of parcels 2and 5 will beby  Sale Held (Date) be sabipab (ot bishwa il choy.
competitive sealed bids followed by oral Each successful oral bidder will be 4. Parcel 5 is subject to ROW

bidding. Sealed bids will be considered
only if received in the Caballo Resource
Area, 1800 Marquess, Las Cruces, New
Mexico, 88005 before 10:00 a.m. on
january 30, 1995, the day of the sale.
Oral bids will be accepted commencing
at 10:30 a.m., following the opening of
all sealed bids, at the same place on the
same sale date. Sealed bids of less than
the appraised fair market value will be
rejected. The apparent highest qualified
sealed bid will be publicly declared by
the Authorized Officer. The apparent
highest qualified sealed bid will then
become the starting point for the oral
bidding. If no apparent qualified sealed
bids are received, the oral bidding will
start at the appraised fair market value.
In the absence of oral bids, the apparent
highest qualified sealed bid will
establish the sale price for the parcel. In
the event that two or more sealed bids
are received containing valid bids of the
same amount for the same parcel, and
no higher oral bid is received for that
parcel, the determination of which is to
be considered the highest designated
bid will be by supplemental bidding. In
such a case, the high bidders will be
allowed to submit oral or sealed bids as
designated by the Authorized Officer.
After oral bids are received, the highest
qualifying bid, whether sealed or oral,
shall ba declared by the Authorized
Officer.

All bidders must be 18 years of age or
older and United States citizens, and
corporations must be subject to the laws
of any state or of the United States.
Apparent high bidders must submrit
proof of these requirements within 15
days after the sale date. Bids must be
made by the principal or his duly
qualified agent. Each sealed bid must be
written or typed and accompanied by
postal money order, bank draft, or
cashier's check made payable to the
Department of the Interior, Bureau of
Land Management, for not less than 10
percent or more than 30 percent of the
amount of the bid. The sealed bid
envelope containing the bid and the
required amount must be marked in the
lower feft-hand corner as follows:

required to pay not less than 20 percent
of the amount of the bid immediately
following the sale. Payment must be by
cash, personal check, bank draft, money
order, or any combination of these.

Successful bidders, whether such bid
is oral or sealed, will be required to pay
the remainder of the sale price prior to
expiration of 180 days from the date of
the sale. In addition, the successful
bidders for the lots offered by
competitive sale will be required to
submit a $50.00 filing fee and
application to purchase the mineral
interests. Failure to submit the full sale
price within the above specified time
limit will result in cancellation of the
sale of the specific parcel, and the
deposit will be forfeited and disposed as
other receipts of sale.

All sealed bids will be either
returned, accepted, or rejected within 30
days of the sale date. Competitive sale
parcels not sold on the day of the sale
will be reaffered for sale every first
Tuesday of each month, same time and
place, by the same sale ures
described ebove until sold or until April
28, 1995, at close of business.

On 1,3,4,6,7,8,and 9:
should any of the listed parties decline
to purchase an offered parcel within the
time allotted, the unsold parcel will
then be reoffered by open competitive
bidding procedures described above,
every first Tuesday of each month, same
time and place, until sold or until April
28, 1995, at the close of business.

In the event that the Authorized
Officer rejects the highest qualified bid
for any of the above parcels, or releases
the bidder from it, the Authorized
Officer shall determine whether the
public land shall be withdrawn from the
market or reoffered.

Terms and Conditions

Terms and conditions applicable to
the sale are:

1. The patents, when and if issued,
will contain a reservation to the United
States for ditches and canals.

2. On parcels 1'and 2 the land will be
subject to a 30-foot easement oa the
north end of the parcel.

NMLC066065 for Plains Electric.

5.0n Parcel 5, the land will be
subject to a 15-foot easement on the
south end of the parcel.

DATES: For a period of 45 days,
interested parties may submit comments
regarding the proposed action to the
Céaballo Resource Area Manager by
January 12, 1995.

ADPDRESSES: Comments should be sent to
the Bureau of Land Management,
Caballo Resource Area, 1800 Marquess,
Las Cruces, New Mexico, 88005.

FOR FURTHER INFORMATION: Additional
information concerning the land, terms
and conditions of sale, and bidding
instructions may be obtained from the
Caballo Resource Area Office at the
above address. Telephone calls may be
directed to Bernie Creager (505) 525—
4325 or Lorraine Salas (505) 525-4388.

SUPPLEMENTARY INFORMATION: Cormments
must reference specific parcel numbers.
Adverse comments received on specific
parcels will not affect the sale of any
other parcel. Objections will be
reviewed by the State Director who may
sustain, vacate or modify this realty
action. In the absence of any objections,
this realty actien will become the final
determination of the Department of the
Interior.

Upon publication in the Federal
Register, the lands deseribed above will
be segregated from appropriation under
the public land laws, including the
mining laws. The segregative effect of
this Notice of Realty Action shall
terminate upon issuance of patent or
other document of conveyance to such
land, upon publication in the Federal
Register of a termination of the
segregation or 270 days from the date of
publieation, whichever oceurs first.

The BLM may accept or reject any
offer to purchase or withdraw any tract
from sale if the Autherized Officer
determines that consummation of the
sale would not be fully consistent with
the FLPMA or anaother applicable law.
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Dated: November 14, 1994.
Richard T. Watts,
Acting District Manager.
[FR Doc. 94-29125 Filed 11-25-94; 8:45 am)
BILLING CODE 4310-FB-M

[OR-094-6334-04: GP5-037]

Proposed Establishment of
Supplementary Rules; Lane County,
Oregon

AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice of proposed
establishment of supplementary rules.

SUMMARY: The Eugene District, Bureau
of Land Management; proposes to
establish supplementary rules for use of
those public lands inchuded in the West
Eugene Wetlands Project in the Coast
Range Resource Area, Eugene District,
Lane County, Oregon. These
supplementary rules are being proposed
to provide for public safety and to
protect the natural resources of the
project area. These rules would be
consistent with the City of Eugene
regulations covering those project lands
within the City of Eugene.

ADDRESSES: Comments should be sent to
Wayne Elliott, Coast Range Area
Manager, Eugene District Office, P.O.
Box 10226, Eugene, Oregon 97440—
2226.

FOR FURTHER INFORMATION CONTACT: Jock
Beall, 503-683-6993.

SUPPLEMENTARY INFORMATION: Authority
for the establishment of these
supplemental rules is contained in 43
CFR 8365.1-6. A map showing the
location of the lands subject to the
proposed supplementary rules is
available in the Eugene District Office.
The proposed supplementary rules
would apply to those lands already
acquired and to lands that will be
acquired as part of the West Eugene
Wetlands Project. These supplementary
rules will be subject to review and will
be revised, if appropriate, to further the
goals of providing for public safety and
protecting natural resources.

DATES: Comments must be received by
December 28, 1994.

For the reasons set forth in the
preamble, the Eugene District, Bureau of
Land Management, proposes to establish
the following supplementary rules for
the West Eugene Wetlands Project:

1. Use or operation of motor vehicles
is prohibited except on those roads and
parking areas specifically designated for
motor vehicle use. Non-street legal
motor vehicles are prohibited atall ¢
times. Motor vehicles being used by
duly authorized emergency response

personnel, including police, ambulance
and fire suppression, as well as BLM
vehicles engaged in official duties and
other vehicles authorized by BLM, are
excepted.

2. Possession, use and/or discharge of
any weapons is prohibited, except that
hunting on the Project lands outside the
city limits of Eugene is permissible in
accordance with federal and state laws.

3. Use and/or occupancy (including
leaving personal property unattended) is
prohibited between one half hour after
sunset to one-half hour before sunrise
without the written permission of the
authorized officer.

4. The collection, disturbance or
possession of any natural resource is
prohibited without the written
permission of the authorized officer.

5. The possession or discharge of
fireworks is prohibited.

6. Campfires or other open flame fires
are prohibited without the written
permission of the authorized officer.

7. No person shall, unless otherwise
authorized, bring any animal onto the
public lands unless such animal is on a
leash not longer than six feet and
secured to a fixed object or under
control of a person, or is otherwise
physically restricted at all times. This
restriction does not apply to legal
hunting activities with dogs outside the
City of Eugene.

8. Bicycle travel and equestrian travel
is limited to designated routes and
areas, except as otherwise permitted in
writing by the authorized officer.

9. The possession or consumption of
alcoholic beverages is prohibited.

10. Hiking and foot traffic may be
limited or closed by the authorized
officer in designated areas to protect
natural resources.

11. Littering and the disposal of any
commercial, industrial or household
waste is prohibited.

12. Audio devices creating
unreasonable noise and disturbance are
prohibited without the written
permission of the authorized officer.

13. Smoking may be prohibited by the
authorized officer when necessary to
protect natural resources and adjacent
landowners.

Date of Issue: November 18, 1994.
Judy Ellen Nelson,
District Manager.
[FR Doc. 94-29229 Filed 11-25-94; 8:45 am]
BILLING CODE 4310-33-P s

[ID-942-05-1420-00]
Idaho: Filing of Plats of Survéy; Idaho

The plat of survey of the following
described land was officially filed in the

Idaho State Office, Bureau of Land
Management, Boise, Idaho, effective
9:00 a.m., November 17, 1994.

The plat representing the dependent
resurvey of a portion of the fixed and
limiting boundary in section 34 (north
of the Snake River), Township 5 North,
Range 39 East, Boise Meridian, Idaho,
Group No. 907, was accepted November
14, 1994,

This survey was executed to meet
certain administrative needs of the

- Bureau of Land Management.

All inquiries concerning the survey of
the above-described land must be sent
to the Chief, Branch of Cadastral Survey,
Idaho State Office, Bureau of Land
Management, 3380 Americana Terrace,
Boise, Idaho 83706.

Dated: November 17, 1994.

Gary T. Oviatt,

Acting Chief Cadastral Surveyor for Idaho.
[FR Doc. 94-29128 Filed 11-25-94; 8:45 am|
BILLING CODE 4310-GG-M

[CO-930-1430-01; COC-57605]

Proposed Withdrawal; Colorado

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: The U.S. Department of
Agriculture, Forest Service, proposes to
withdraw approximately 6,125 acres of
National Forest System lands for 10
years to protect management
alternatives in the San Juan National
Forest. This notice closes these lands to
location and entry under the mining
laws for up to two years. The lands
remain open to mineral leasing.

DATES: Comments on this proposed
withdrawal must be received on or
before February 27, 1995.

ADDRESSES: Comments should be sent to
the Colorado State Director, BLM, 2850
Youngfield Street, Lakewood, Colorado
80215-7076.

FOR FURTHER INFORMATION CONTACT:
Doris E. Chelius, 303-239-3706.

SUPPLEMENTARY INFORMATION: On
November 3, 1994, the Department of
Agriculture, Forest Service, filed an
application to withdraw the following
described National Forest System lands
from location and entry under the
United States mining laws (30 U.S.C. Ch
2):
San Juan National Forest
New Mexico Principal Meridian
T.39N.,R.10W.,

Sec. 6;
T.39N. R 11 W,

Secs, 1,2,and 11;
T.40N.,R.10W,,
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Secs, 19, 30, and 31;
T.40N.,R.22W,,

Secs, 13, 14, 23, 24, 25, 26, 35, and 36.

The areas described, excluding all patented
lands within the listed sections, aggregate
approximately 6,125 acres of National Forest
Systern lands in Dolores County.

The purpose of this withdrawal is to
allow the Forest Service to maintain
administrative alternatives to
management of the land while
completing various reports relative to
the resources on the land.

For a period of 90 days from the date
of publication of this notice, interested
parties may submit comments,
suggestions, or objections in connection
with the proposed action. Prior to final
action on this withdrawal, a public
meeting will be scheduled. Notice of the
meeting will be published in the
Federal Register.

This application will be processed in
accordance with the regulations set
forth in 43 CFR part 2310.

For a period of two years from the
date of publication in the Federal
Register, this land will be segregated
from the mining laws as specified above
unless the application is denied or
cancelled or the withdrawal is approved
prior to that date. During this period the
Forest Service will continue to manage
these lands.

Jenny Saunders,

Acting Chief, Branch of Realty Programs.

[FR Doc. 94-29129 Filed 11-25-94; 8:45 am|]
BILLING CODE 4310-JB-P

[NM-832-1430-01; NMNM 0437684]

Notice of Proposed Continuation of
Withdrawal; New Mexico

AGENCY: Bureau of Land Management,
Interior.
ACTION: Notice.

SUMMARY: The United States Department
of Agriculture, Forest Service, proposes
that a 3,710.00-acre withdrawal for the
McGaffey Recreation Area in the Cibola
National Forest continue for an
additional 20 years. The lands will
remain closed to mining, but have been
and will remain open to mineral leasing.
DATES: Comments should be received by
February 27, 1995.

ADDRESSES: Comments should be sent to
State Director, BLM New Mexico State
Office, P.O. Box 27115, Santa Fe, New
Mexico 87502, 505—438-7502.

FOR FURTHER INFORMATION CONTACT:
Jeanette Espinosa, BLM New Mexico
State Office, 505-438-7597.
SUPPLEMENTARY INFORMATION: The
United States Department of

Agriculture, Forest Service, proposes

that the existing land withdrawal made
by Public Land Order No. 3350, be
continued for a period of 20 years
pursuant to Section 204 of the Federal
Land Policy and Management Act of
1976, U.S.C. 1714 (1988). The lands are
described as follows:

New Mexico Principal Meridian
Cibola National Forest

T.13N.,R. 16 W.,
Sec. 2, SWy4;
Sec. 3, Wiz, NY2SEVa, SWY4SEVs, and
W2SEVaSEYa;
Sec. 4, Nz and SEVs;
Sec. 9, Ev2NEY4 and EV2SWV4NEYs;
Sec. 10, SWVaNWY4, WiLSWis, and
EY2SEVa;
Sec. 11, Wis;
Sec. 14, NV2NEVANWVs;
Sec. 15, N*2aNV2NEVa.
T.14N.,R.16 W.,
Sec. 20, SEVa;
Sec. 28, EVz, NWa, N12N12SWis,
SW1aNWYaSWYs, and WLSWY4SWVs:
Sec. 29, EVz;
Sec. 32, NEVa;
Sec. 33, NEVaNEVs, EVaNWWANE 4,
NW14aNWVs, SvaN%, and S/z;
Sec. 34, SWv4,
The areas described aggregate 3,710.00
acres in McKinley County.

The purpose of the withdrawal is to
protect the McGaffey Recreation Area in
the Cibola National Forest. The
withdrawal segregates the lands from
the mining laws, but not the mineral
leasing laws. No change is proposed in
the purpose of the withdrawal,

For a period of 90 days from the date
of publication of this notice, all persons
who wish to submit comments in
connection with the proposed
withdrawal continuation may present
their views in writing to the State
Director in the New Mexico State Office.

The authorized officer of the Bureau
of Land Management will undertake
such investigations as are necessary to
determine the existing and potential
demand for the land and its resources,
A report will also be prepared for
consideration by the Secretary of the
Interior, the President, and the
Congress, who will determine whether
or not the withdrawal will be continued,
and if so, for how long.

The final determination on the
continuation of the withdrawal will be
published in the Federal Register. The
existing withdrawal will continue until
such final determination is made.

Dated: November 17, 1994.

Gilbert J. Lucero,

Acting State Director.

[FR Doc. 94-29130 Filed 11-25-94; 8:45 am|
BILLING CODE 4310-FB-M

Fish and Wildlife Service

Notice of Availability of the Draft
Environmental Assessment for the
Issuance of a Special Use Permit to the
Government of Guam for the Proposed
Ritidian Point Territorial Park, Guam
National Wildlife Refuge, Dededo,
Guam

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of availability,

SUMMARY: This notice advises the public
that the draft Environmental
Assessment (EA) for the issuance of a
Special Use Permit to the Government
of Guam for the proposed Ritidian Point
Territorial Park on the Guam National
Wildlife Refuge, Dededo, Guam is
available for public review.

WRITTEN COMMENTS INFORMATION:
Interested agencies, organizations, and
individuals are encouraged to provide
written comments to the Fish and
Wildlife Service within 30 days after
publication of this Notice. Address
comments to the Refuge Manager as
shown below:

FOR FURTHER INFORMATION CONTACT:
Kelly Wolcott, Refuge Manager, Guam
National Wildlife Refuge, P.O. Box 8134
MOU-3, Dededo, Guam 96912, (671)
355-50986.

Individuals wishing copies of this
draft EA for review should immediately
contact the above named individual.
SUPPLEMENTAL INFORMATION: Field
Supervisor, Jerry Leinecke, Hawaiian
and Pacific Islands NWR Complex, is
the primary author of this document. -
The Fish and Wildlife Service,
Department of the Interior, has prepared
a draft EA on its proposal toissue a
Special Use Permit to the Government
of Guam for the proposed Ritidian Point
Territorial Park within the Guam
National Wildlife Refuge.

The Government of Guam proposes to
establish and operate the Ritidian Point
Territorial Park (RPTP) within an
approximate 20.24 ha (50 acres) site of
the Ritidian Point Unit of the Guam
National Wildlife Refuge (NWR). The
RPTP would be operated by the Guam
Department of Parks and Recreation
with the biological support of the Guam
Department of Agriculture, Division of
Aquatic and Wildlife Resources, in
coordination with the U.S. Fish and
Wildlife Service (Service). The proposed
RPTP would provide the public with
natural history educational and
recreational opportunities within the
setting of the Ritidian Point Unit of the
Guam NWR. The proposed RPTP would
be managed to be compatible with the

_purposes for which the Guam NWR was
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established and in accordance with a
Special Use Permit issued by the
Service to the Government of Guam for
the use of the approximate 20.24 ha site
within the Ritidian Point Unit.

The proposed action is anticipated to
have only minimal direct, indirect, and
cumulative effects on the human
environment. The establishment,
operation and maintenance of the park
will occur on a site that has been
previously disturbed by construction of
fields, pavilions, shelters.and Navy
buildings and by the past use of the area
for recreational purposes by the Navy.

The major alternatives under
consideration that were analyzed and
evaluated during planning are: (A)
Preferred Alternative, establishment of
the proposed RPTP on an approximate
20.24 ha (50 acre) site within the
Ritidian Point Unit by the Guam
Departiment of Parks and Recreation;
(Alternative 2) establishment of a
Territorial Park at Tarague Basin, South
Finegayan, Falcona Beach, or the Anao
Conservation Area at the present time;
(Alternative 3) establishment of a public
use area at the Ritidian Point Unit by
the Service; (Alternative 4) which is the
No Action alternative.

Staffs of the Government of Guam,
Department of Parks and Recreation and
the U.S. Fish and Wildlife Service
jointly cooperated to plan, prepare and
evaluate the proposals and prepare this
draft EA. Detailed information
concerning consultation and
coordination is contained in Section VII
of the draft EA.

All agencies and individuals are
urged to provide comments and
suggestions for improving this EA as
soon as possible. All comments received
during the designated comment period
will be-considered in preparation of the
final EA for this proposed action.

Dated: October 31, 1994,
Thomas Dwyer,

Acting Regional Director, U.S. Fish and
Wildlife Service.

[FR Doc. 94-29228 Filed 11-25-94; 8:45 am]
BILLING CODE 4310-55-M

INTERSTATE COMMERCE
COMMISSION

Notice of Establishment of National
Grain Car Council and Request for
Suggestion of Candidates for
Membership

AGENCY: Interstate Commerce
Commission.

ACTION: Notice of Establishment of
Federal Advisory Committee.

SUMMARY: As required by Section 9(a)(2)
of the Federal Advisory Committee Act
(FACA), 5'U.S.C. App., the ICC hereby
gives notice that it has obtained
approval from the Office of Management
and Budget (OMB) to establish a
National Grain Car Council (NGCC) to
assist the Commission in fulfilling its
obligations to oversee the railroad
industry’s furnishing of safe and
adequate cart service for the
transportation of grain under reasonable
rules and practices, 49 U.S.C. 10321 and
11121(a). The ICC is also requesting
suggestions for candidates for
membership on the NGCC.
DATES: Suggestions of candidates for
membership on the NGCC are due-on
December 19, 1994.
ADDRESSES: Send suggestions and
supporting information (referring to the
National Grain Car Council) to: Richard
S. Fitzsimmons, Designated Federal
Official—National Grain Car Council,
Interstate Commerce Commission, 1201
Constitution Avenue, N.W., Room 3130,
Washington, DC 20423.
FOR FURTHER INFORMATION CONTACT:
Richard S. Fitzsimmons, Telephone:
(202) 927-5340. TDD for the hearing
impaired: (202) 927-5721.
SUPPLEMENTARY INFORMATION: The
Commission has traditionally played an
integral role in attempting to balance the
needs of rail carriers and grain shippers.
The regulatory reforms of the Staggers
Rail Act of 1980 encourage market-
based private solutions to'such disputes,
with resort to the Commission-only
when the free market has not
successfully resolved a problem. It has
become apparent to the Commission
that those involved in the shipment of
grain by railroad face recurring
equipment shortages, and the current
mechanisms available for addressing
these problems are inadequate
piecemeal measures, subject to time-
consuming and expensive litigation.
The Commission attempted to
encourage discussion between large and
small railroads, grain shippers, car
manufacturers, and others by hosting a
conference in April 1994. See the Report
on the National Grain Car Supply
Conference, Ex Parte No. 519
(Commissioner Simmons August 1994)
(Report).. Despite an airing of competing
positions, the parties failed to reach any
consensus solutions concerning the
problems facing shippers of grain. The
Report suggested the formation of an
NGCG, consisting of representatives of
railroads, shippers, and manufacturers,
to give these diverse groups an ongoing
mechanism for discussion in a forum
that is not currently available. Particular
areas of discussion for the NGCC

include identification of areas where car
shortages might occur, new
technological developments, grain
export policies, new rail car purchases,
and continuing advice to the
Commission.

The NGCC will meet at least:once a
year, with such meetings of
subcommittees or study groupsas the
NGCC deems necessary. We anticipate
that the NGCC will meet in early 1995.
No honoraria, salaries, or travel and per
diem is available to members of the
NGCC; however, reimbursement for
travel expenses may be sought from the
Commission in cases of hardship.

Suggestions for candidates for
membership on the NGCC should be
submitted to the Commission within 20
days. The NGCC will be balanced and
representative of all interested and
affected parties, and consist of 10
representatives of Class Irailroads, 5
representatives of Class Il and Class 111
railroads, 5 representatives of grain
shippers-and receivers, and 5
representatives of private car owners
and car manufacturers. The Vice-
Chairman of the ICC will serve as an ex-
officic member of the NGCC.

Chairman McDonald has appointed
Richard S. Fitzsimmons, Director of the
Commission's Office of Congressional
and Public Affairs, to serve as the
Designated Federal Official—the
agency’s liaison to the NGCC.

Suggestions for members of the NGCC
should be submitted in letter form,
identifying the name of the candidate;
evidence of the interests the candidate
will represent; and a representation tha
the candidate is willing to 'serve a two-
year term as a member of the NGCC.

Copies of the Charter of the NGCC

" may be obtained from the Office of the

Secretary, Room 2215, Interstate
Commerce Commission, 1201
Constitution Avenue, N.W.,
Washington, DC 20423 Telephone:
(202) 927-7428 [Assistance for the
hearing impaired is available through
TDRD services (202) 927-<5721.]
Decided; November 21, 1994,
By the Commission, Chairman Gail C,
McDonald.
Vernon A. Williams,
Secretary.
IFR Doc. 94-29201 Filed 11-25-94; 8:45 am
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[Finance Docket No. 32610]

Norfolk and Western Railway
Company—Trackage Rights
Exemption—Consolidated Rail
Corporation

Consolidated Rail Corporation
(Conrail) has agreed to grant overhead
trackage rights to Norfolk and Western
Railway Company (N&W) between
milepost 363.0 at Warsaw and milepost
319.2 at Fort Wayne, a distance of
approximately 43.8 miles in Allen,
Kosciusko, and Whitley Counties, IN.
The transaction was to have been
consummated on November 23, 1994.

The transaction is intended to
alleviate the congestion on N&W’s own
route between Fort Wayne and Chicago,
IL, by giving it an immediate, alternative
routing. The trackage rights are
temporary and are to be used in
connection with a line between
Tolleston, IL, and Warsaw that N&W
previously purchased from Conrail.
N&W will purchase the Warsaw-Fort
Wayne line from Conrail on or before
January 10, 1996. .

As a condition to the use of this
exemption, any employees adversely
affected by the trackage rights will be
protected under Norfolk and Western
Ry. Co.—Trackage Rights—BN, 354
.C.C. 605 (1978), as modified in
Mendocino Coast Ry., Inc.—Lease and
Operate, 360 1.C.C. 653 (1980).

This netice is filed under 49 CFR
1180.2(d)(7). If the notice contains false
or misleading information, the
exemption is void ab initio. Petitions to
revoke the exemption under 49 U.S.C.
10505(d) may be filed at any time. The
filing of a petition to reopen will not
stay the exemption’s effectiveness. An
original and 10 copies of all pleadings,
referring to Finance Docket No. 32610,
must be filed with the Office of the
Secretary, Case Control Branch,
Interstate Commerce Commission,
Washington, DC 20423. In addition, a
copy of each pleading must be served on
Robert J. Cooney, 3 Commercial Place,
Norfolk, VA 23510-2191.

Decided: November 18, 1994.

By the Commission, David M. Konschnik,
Director, Office of Proceedings.

Vernon A. Williams

.S'ecnemry

[FR Doc. 94-29202 Filed 11-25-94; 8:45 am|
BILLING CODE 7035-01-P

DEPARTMENT OF JUSTICE

Lodging of Modification of Consent
Decree Pursuant to the
Comprehensive Environmental
Response, Compensation, and Liability
Act

In accordance with Departmental
policy, 28 CFR 50.7, notice is hereby
given that a proposed modification to
the consent decree in United States v.
Accurate Partitions Corp., et al., Civil
Action Ne. S91-00646M, was lodged on
October 19, 1994 with the United States
District Court for the Northern District
of Indiana. The Accurate Partitions
decree, which was entered by the Court
on February 27, 1992, resolves the
United States’ claims under the
Comprehensive Environmental
Response, Compensation, and Liability
Act (“CERCLA") against the Settling
Defendants and the Settling De Minimis
Defendants for environmental
contamination at the Fisher-Calo
Superfund Site in LaPorte County,
Indiana (“Fisher-Calo Site”).

The proposed modification to the
Accurate Partitions decree adds Lincoln
Foodservice Products, Inc, (“Lincoln”)
and Amphenol Corporation
(“*Amphenol") as Settling De Minimis
Defendants to the decree. The United
States filed its First Amended
Complaint in this case on October 19,
1994, adding Lincoln and Amphenol as
defendants in this action. When this
action was commenced, Lincoln and
Amphenol were not named as
defendants in the United States’
complaint, nor were they included as
Settling De Minimis Defendants in
Appendix 5 of the consent decree.
Nevertheless, these two companies paid
their allocable shares of response costs
to the Settling Defendants pursuant to
Section XXVII of the consent decree, as
if they had signed the decree. This
proposed modification to the decree
would add Lincoln and Amphenol to
Appendix 5 of the decree as Settling De
Minimis Defendants, if the following
condition is satisfied: that the Settling
Defendants pay to the United States the
sum of $25,000 of the $115,262 total
‘amount that Lincoln and Amphenol
previously paid to the Settling
Defendants pursuant to Section XXVII
of the consent decree.

The Department of Justice will
receive, for a period of thirty (30) days
from the date of this publication,
comments relating to the proposed
modification to the Accurate Partitions
consent decree. Comments should be
addressed to the Assistant Attorney
General, Environment and Natural

Resources Division, Department of

Justice, Washington, DC 20530, and
should refer to United States v.
Accurate Partitions Corp., et al., (N.D.
Ind.) and DOJ Ref. No. 90-11-2-549,
The proposed modification to the
decree may be examined at the office of
the United States Attorney, Northern
District of Indiana, 301 Federal
Building, 204 South Main Street, South
Bend, Indiana 46601; the Region V
office of U.S. EPA, 77 West Jackson
Blvd., Chicago, Illinois 60604-3590; and
at the Consent Decree Library, 1